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DECI SI.ON

MORGENSTERN, Menber: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions to the
proposed deci sion of an Adm nistrative Law Judge (ALJ) filed by
the Los Angel es Community College District (District). The ALJ
found that the District violated the public notice provisions,
subsections 3547(b) and (c) of the Educational Enpl oynent

Rel ati ons Act (EERA),1 by denyi ng Conpl ai nant Howard WAtts,

'EERA is codified at Governnent Code section 3540 et
seq. Al references herein are to the Governnent Code unl ess
ot herw se i ndi cat ed.

Subsect i ons 3547(b) and (c) provide as follows:

(b) Meeting and negotiating shall not take
pl ace on any proposal until a reasonable
time has elapsed after the subm ssion of the
proposal to enable the public to becone



a menber of the public, an opportunity to address three
collective bargaining initial proposals which were on the
agenda of a neeting of the District board of trustees.

. For the reasons discussed herein, we reverse the ALJ's
proposed decision and dism ss the conplaint.

FACTS
Pursuant to EERA section 3547 and PERB rul e 37000,3 t he

District adopted a Collective Bargaining Initial Proposal
Procedure. The District's procedure provides that the public
shall have an opportunity to respond to initial proposals of an
exclusive representative or the District at the board neeting

followng the neeting at which the proposals are presented as

informed and the public has the opportunity
to express itself regarding the proposal at
a neeting of the public school enployer.

(c) After the public has had the opportunity
to express itself, the public school

enpl oyer shall, at a neeting which is open
to the public, adopt its initial proposal.

Watts filed no exceptions to the ALJ's disnmissal of his
al l eged violation of subsection 3547(a). Therefore, that
matter is not before us.

Subsection 3547(a) provides:

Al'l initial proposals of exclusive
representatives and of public school

enpl oyers, which relate to matters within
the scope of representation, shall be
presented at a public neeting of the public
school enployer and thereafter shall be
public records.

3PERB Regul ations are codified at California
Adm ni strative Code, title 8, section 31001 et seq. At all



information itens. The District procedure further provides
that its rules of decorum (2501 and 2502) apply to public
response to collective bargaining initial proposals.

At issue in this case is District rule 2502.11 which, at
the time the events at issue occurred, provided as follows:

Wt hdrawal of Privileges. Speakers or other
persons who are 1 n attendance at a neeting
of the [bJoard who violate any of the
provisions of this Article V may be denied
the opportunity to attend [b]Joard [mneetings
or to speak to the [bJoard providing notice
of this rule is first comunicated to the
person.

Fol | owi ng such notice, any speaker or nenber
of the audi ence whose conduct continues to
violate any provisions of this Article may
be directed by the chair to cease such
conduct or speech. After a warning fromthe
chair, any offending speaker or participant
who continues to violate any provisions of
this Article will be subject to renoval from
t he podi um or audience and wll forego
future opportunity to speak before the
[b]oard for a period of one nonth. Upon a
second such offense, within the sane year,
the speaker will forfeit his/her opportunity
to speak before the [b]Joard for six

mont hs. *

times relevant to this case, PERB rule 37000 provided, in
pertinent part, as follows:

The Board urges all public school enployers
to pronulgate a local policy to inplenent
Governnment Code section 3547

Ef fective Septenber 1982, rule 37000 was recodified as rule
32900 and now provides, in pertinent part, as follows:

EERA enpl oyers shall pronulgate a |oca
policy to inplenent section 3547

“'n settlenent of a Superior Court case challenging rule
2502. 11 on constitutional grounds (Cowsill v. Board of




Article V of the board rules is entitled "Communications to
the Board." Section 2500 covers Witten Communications to the
Board, section 2501, Oral Conmuni cations, and section 2502,

Rul es of Decorum Rule 2501.10 provided that the president of
the board could termnate imedi ately a speaker's perm ssion to
address the board where the presentation included profanity,
obscenity, offensive |anguage or defanmatory allegations agai nst
of ficers or enployees of the District. Rule 2502.10 prohibited
willful interruption of a neeting.

The March 25, 1981 Board Meeting

The record includes a transcript of the relevant portion of
the March 25 neeting. The proceedi ngs are sumari zed bel ow.

VWi | e addressing the board on another public notice
conplaint, Watts referred to certain statenments of Mary Dowel |,
Associ ate General Counsel for the District, as "foolishness."
Board nenber Monroe R chman made a notion that "M. Watts' tine
be suspended as of now." The npotion was seconded and was

followed by a heated discussion in which Watts repeatedly

Trust ees, Case No. C371196), the rule was substantially anmended
on July 1, 1981 and Septenber 2, 1981. As revised, the rule
requires that the board make a finding of an intentional,
know ng violation of a provision of Article V before renoving a
speaker from the podi umor suspending his or her right to
speak. Before denying the opportunity to speak at its next
following neeting, the revised rule requires: (1) a
recomendation after an interimhearing by an ad hoc conmttee
conposed of up to three trustees, at which the speaker has a
right to appear and be represented; and (2) a finding by the
board at its next neeting of a substantial I|ikelihood that the
violation will recur and would materially and substantially

di srupt the functioning of the board.



referred to Richman as a "Nazi." The Chair, President Ral ph
Ri chardson, ruled Watts out of order three tines. The board
voted unani nously to approve R chman's notion.

Watts continued to make remarks, and R chardson warned him
that "if you speak | amgoing to ask that you be renoved from
the room" R chman noved that Watts be allowed "no further
speaki ng here in accordance with our board rules for as long a
period as our board rules permt." The Chair then stated, "And
| wsh to use the board Rules that will inform M. Watts that
he has violated." He requested that the D strict Counsel,
Robert Henry, "refer to the appropriate board rules." Henry
st at ed:

Yes, M. President, the reference is to
Section 2502.11 of the board rules, which is
| abel ed Wthdrawal of Privileges. Speakers
or other persons who violate any of the
provi sions of Article V and Article V

i ncludes the rules on decorum nmay be denied
the opportunity to attend board neetings or
to speak to the board, providing notice of
this rule is first conmmunicated to that
person. And then, if he should continue in
that violation, he nmay be suspended from
addressing the board for a period of one
month, and if a second offense, for a period
of an additional 6 nonths.

The board di scussed whether it was then proper to vote on
Ri chman's notion. Board nenber Harold Garvin stated, "I think
we nmust follow our normal procedure. And, therefore, | nove
that the |awer be instructed to conmunicate the first step of
denying M. Watts the right to speak, as our rules require.”
The Chair responded, "The Chair has already so inforned

M. Watts. You have violated and you are on notice now. "



The Chair noved that "the board profoundly regrets the
insulting, intenperate, stupid |anguage used by M. Watts."
This notion was seconded and passed unani nously.

Ri chman then noticed a notion to anmend rule 2502.11 to neke
the period of suspension of speaking privileges open-ended.
Watts interjected, "You, too?," and the Chair warned Watts that
"W are at the point of renoving you unless you give ne your
pefsonal pronise'not to say another word in this neeting."”

Ri chman demanded that Watts apol ogi ze for his defamatory
| anguage, "OQtherwise, I'mgoing to walk out of the neeting."
Watts responded, "CGo ahead.” R chman then noved that Watts be
"renmoved fromthe room" The notion was seconded and passed
unani nously. Watts was told to "leave the roont and, when he
refused, was escorted out.

Watts was out of town and did not request permi ssion to
attend an April 8 board neeting where three initial bargaining
proposal s were di scussed.

On April 21, Watts tel ephoned the District to put his nane
on the list of speakers for the April 22 board neeting. He was
inforned that he would not be permitted to speak at that
nmeeting, which included three initial bargaining proposals on

its agenda. He was not prevented from attending the neeting.



DI SCUSSI ON

Section 3547 generally requires that the public have an
opportunity to express itself regarding initial bargaining
proposal s at a neeting of the public school enployer. Pursuant
to section 3547, the District adopted a Coll ective Bargaining
Initial Proposal Procedure which incorporates by reference
certain rules of decorumregulating the conduct of its neetings..

The Board has previously held that:

Not hing in section 3547 or in the PERB
Regul ati ons defines how a school board
nmeeting should be regulated. The regul ation
of those neetings is left to the discretion
of the local school board. Los Angel es
Conmunity College District (Kinmett)
(37r3r81) PERB Decision No. I58; [0S Angel es

Community College District (VWttsS

(127 31780) PERB Decision No. 153; Los
Angel es Community College District™—(Vatts)
(127 31780) PERB Decision NO. Ib574.

However, we have al so recogni zed that, where |ocal rules

are at issue,

the Board nust determ ne whether the
statutory public notice provisions have been
violated. |If the locally adopted rules
facially conflict with a public notice

requi rement, the Board will necessarily
intercede. Where the application of |oca
rules results in deprivation of statutory
rights, we will |ikew se entertain the

conplaint. Los Angeles Unified Schoo
District (VWATTS) (%7187835 PERB Deci Si on

No. 335.

The ALJ found that the District's action to suspend Watts'
speaking privilege was not taken in accordance with its rule

2502. 11, because he was not provided with adequate "notice of



the rule,"” and because the board did not pass a notion
expressly suspending Watts® speaking privilege for one nonth.

In its exceptions, the District clainms that the General
Counsel's recitation of the rule constituted notice and that,
pursuant to the ternms of the rule, the board's approval of the
notion that Watts "be renmoved fromthe roont automatically
effected a one-nonth suspension. The District further contends
that Watts' right to address the board was not denied in any
event, since he could have elected to communicate to the board
through a representative or in witing.

Initially, we reject the District's contention that the
statutory public notice provisions nay be satisfied by
providing for communications in witing or through a
representative. Section 3547 requires in subsection (a) that
"all initial proposals .. . be presented at a public neeting,"
in subsection (b) that "the public has the opportunity to
express itself regarding the proposal at a neeting of the
public school enployer,” and in subsection (c) that "the public
school enployer shall, at a neeting which is open to the
public, adopt its initial proposal." Thus, |egislative intent

that these public notice provisions be inplemented at a public

nmeeting is abundantly clear.
Nonet hel ess, we find no violation of Watts' statutory

rights in the facts presented here.



On March 25, 1981, rule 2502.11 provided that an offendi ng

speaker "w |l be subject torenoval . . . and will forego

future opportunity to speak before the [bJoard for a period of
one nmonth." (Enphasis added.) Thus, as the District contends,

on its face the rule provides that renoval automatically

i ncludes foregoing the opportunity to speak for one nonth,
after satisfaction of the follow ng procedural requirenents:

1. Violation of Article V.

2. Notice of rule 2502.11.

3. Warning or direction by the Chair to cease such conduct
or speech.

4. Continued violation of Article V.

5. Though the rule does not expressly so state, it is
clear fromthe record that a formal board vote was
required to inplenent this rule.

The transcript of the board neeting of March 25 reveal s

that the first three procedural requirenents were satisfied
her e.

1. Watts willfully interrupted the neeting so as to render
the orderly conduct of the neeting infeasible, in
violation of rule 2502. 10.

2. Watts was provided notice of rule 2502.11 by the
District Counsel. Though the District Counsel stated
that an of fendi ng speaker "may," rather than "wll," be

suspended for one nonth, we find his statenment of the



substance of the rule sufficient to constitute "notice
of the rule.”

3. Watts was subsequently warned by the Chair, "You have

violated and you are on notice now. "

VWile it is less clear, we also find that after this
war ni ng, Watts continued to violate Article V, satisfying the
fourth procedural requirenent. After the warning, Watts
uttered at |east two provocative remarks. G ven the highly
charged and chaotic nature of the proceedi ngs, we cannot fault
the District for construing these remarks as w | ful
interruptions which rendered the orderly conduct of the neeting
i nf easi bl e.

Thus, the only remaining issue is whether the board's
approval of the notion that Watts "be renoved from the roont
reasonably served to automatically suspend Watts' right to
speak for one nonth. W find that it did.

In determining the validity of an action taken by a school
board, it is presuned that an official duty has been regularly

performed. Salnon v. Allen (1934) 1 Cal.App.2d 115. Moreover,

it is well established that, generally, parliamentary rules are
procedural only, and their strict observance is not mandatory.
Vi ol ati ons or suspensions of parlianentary rules wll not
support a chall enge by one who is not a nenber as to the
validity of an action taken w thout conpliance with such

rules. Cal. Jur. 2d, Admnistrative Law section 100, and

Muni ci palities section 172.

10
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More specifically, and directly on point, the failure to
observe a rule requiring that a notion be read in full before
it is voted upon does not invalidate the action. Pasadena v.
Paine (1954) 126 CA 2d 93; 26 A.G Op. 205. |In Pasadena v.
Paine, the court stated, at 126 CA 2d 93, 97:

The purpose of a parlianentary procedural
rule requiring the reading of a resolution
in full before it is voted on is to provide
assurance that those whose duty is to vote

t hereon may have sonme know edge of its scope
and terns before they cast their votes. In
the instant case that purpose was adequately
served. Not only had the nenbers of the
board of directors visited the site in
question as a body several times and cone to
the conclusion that this particular site
shoul d be selected, but the resol ution of
intention had been explained to them and had
been di scussed and consi dered by them
informally. To require that the resolution
be read in full when the board officially
convened woul d have added nothing to the
know edge of the board nmenbers. It would
sinmply have been an idle act. . . .
certainly no property owner was prejudiced
by a failure to read the resolution in full
at the official session of the board.

Simlarly, the instant case contains anple evidence that
the board had "know edge of [thé] scope and terns [of the
nmotion] before they cast their votes"” so that reading the
motion in full "would have added nothing to the know edge of
the board nenbers” and "would sinply have been an idle act.”
The transcript of the neeting reflects the board' s frequent
reference to, and extensive discussion of, the rule, as well
the board's concern that it conply fully with its procedural

requi renents. The District Counsel read the rule aloud.

11



Ri chman's notion to anmend the rule to nake the period of
suspensi on open-ended served to further alert the board that it
could only suspend Watts' rights for one nonth. Thus, we have
little doubt that the board acted knowi ngly and deliberately to
suspend Watts' right to speak for one nonth.

In addition, as outlined above, when the board approved the
notion to "renove Watts fromthe room" all procedura
requi rements had been satisfied. Therefore, Watts' violation
of the rule was conplete w thout any additional conduct on his
part, and he was in no way "prejudiced by a failure to read the

[motion] in full."” Pasadena v. Paine, supra.

In concluéion, we find that the District's application of
its rule to bar Watts from speaking at its April 22 board
neefing did not violate EERA's public notice provisions. W,
therefore, dism ss the conplaint.

ORDER

Based upon the foregoing findings of fact and concl usi ons

of law, and the entire record in this case, the conplaint in

Case No. LA-PN-34 is hereby DI SM SSED.

Menbers Tovar and Burt joined in this Decision.
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