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DECI SI ON

CUNNI NGHAM  Menber: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on exceptions filed by
t he Conpton Community College District (Dstrict) to the attached
proposed decision of a PERB adm nistrative law judge (ALJ). The
ALJ held that the District violated section 3543.5(a), (b) and

(c) of the Educational Enploynent Relations Act (EERA)! when it

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Governnent Code section 3543.5 pertains
to unfair practice charges against an enployer and provides, in
rel evant part:

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights



uni |l aterally adopted a student grievance policy and cal endars for

~:short-term and/or Saturday classes for the fall and spring of the

1985-86 school year. The District's exceptions pertain only to
Case No. LA-CE-2272 in which the ALJ found that the District's
adoption and inplenentation of the student g}ievance policy
constituted an unlawful unil ateral change.

W have reviewed the record in this case in its entirety,
i ncluding the proposed decision, the District's exceptions, and
the response by the Conpton Community Coll ege Federation of
Empl oyees, AFL-CIO (Federation). W find the ALJ's findings of
fact to be free of prejudicial error and adopt them as our own.
'Li kewi se, with one exception and one clarification as noted
bel ow, we adopt the ALJ's conclusions of |law and we affirm her
proposed finding that the District nmade unlawful unil ateral
changes as charged by the Federation.

DI SCUSSI ON

The District has raised several exceptions to the proposed
decision. In large part, the argunents raised by the D strict
on appeal are the same ones which were made bel ow, and are
fully addressed in the ALJ's proposed decision. W find these
argunents to be without nerit for the reasons contained in the

proposed decision, and, thus, find it unnecessary to conmment

guaranteed by this chapter.

(b) . Deny to enpl oyee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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further on these itens. W do, however, find it necessary to
zbriefly clarify a portion of the ALJ's analysis, and we al so

di sagree with a legal conclusion drawn by the ALJ, as discussed
bel ow.

As pointed out in the proposed decision, the Federation
contends in this case that the student grievance policy is
negoti abl e under any one of three theories. One of these
theories is that the policy'is a procedure for the evaluation
of certificated enployees and, therefore, an enunerated subject
of bargai ning pursuant to section 3543.2(a)? of EERA. The ALJ
concl uded that the student grievance policy, while not a
conventional evaluation procedure, does indeed satisfy that
purpose in that it sets up a procedure whereby an enpl oyee's
performance in a particular situation is evaluated. W agree
with this conclusion, although it should be noted that we base
this finding on the policy's requirenent that student conplaints
and/or admni strative determ nations resulting from student
conplaints are placed in the personnel file of the enployee

char ged. Since it may be safely assuned that teacher eval uation

’EERA section 3543.2 provides, in pertinent part:

(a) The scope of representation shall be
limted to matters relating to wages, hours
of enpl oynent, and other terns and conditions

of enpl oynent. "Ternms and conditions of
enpl oynent” nmean . . . transfer and
reassi gnment policies, . . . procedures to be

used for the evaluation of enployees, . . .
Al matters not specifically enunerated are
reserved to the public school enployer and

may not be a subject of neeting and

negoti ati ng .



procedures include a review of those conplaints, along with other
-material in-the file pertinent to performance, we hold that the
particul ar student grievance policy at issue is a subject that

falls wthin the scope of representation. (Jefferson School

District (1980) PERB Decision No. 133.) Moreover, we do not
adopt the ALJ's statenment that this is a "secondary" eval uation
procedure. Section 3543.2(a) only provides that procedures for
eval uation are negotiable and makes no nention of a |esser
category of evaluations. On the record before us, this policy
appears to be an evaluation procedure within the neaning of
section 3543.2(a), because it requires placenent of various
materials into District personnel records. The record does not
provide sufficient information to allow us to speculate as to the
inportance that will ultimately be accorded to this material in
the overall District evaluation scheme. Therefore, we do not
find the ALJ's categorization to be warranted in this instance.
Anot her of the Federation's theories for the negotiability
of the student grievance policy is that said policy enconpasses
discipline and is, therefore, subject to bargaining. The
ALJ finds that the student grievance policy does enconpass
disciplihe, but only informal discipline or adverse personnel
actions as opposed to formal discipline. The District takes
exception to this portion of the proposed decision on the ground
that the | anguage of the student grievance policy, on its face,
clearly states that the policy is not a disciplinary procedure

and, additionally, there is no basis for the ALJ's concl usion



that the policy allows for "informal" discipline. W find that
~the District's exception regarding the disciplinary issue is
meritorious in that it is unclear fromthe evidence submtted

by the parties that the policy would result in any form of

di sciplinary action being taken against an enployee. On its
face, the policy does not appear to authorize any renedi es which
we would find disciplihary in nature. Accordingly, we do not
adopt this portion of the ALJ's analysis. Qur disagreenent

with the ALJ on this issue, however, does not affect the result
reached in this case, since this was only one of three theories
offered in support of the negotiability of the student grievance
pol i cy.

In summary, we affirmthe ALJ's proposed decision finding
that the District violated EERA section 3543.5(c) and (b) in Case
Nos. LA-CE-2272 and LA-CE-2273. W do not find that'independent
vi ol ations of section 3543.5(a) have been established in either
case; thus, we reverse the proposed decision with respect to this
matter, and we find it appropriate to dismss the portions of the
complaints alleging (a) violations consistent wwth the Board's

deci sion in Tahoe-Truckee Unified School District (1988) PERB

Deci si on No. 668.
ORDER
Upon the foregoing findings of fact and concl usi ons of
law, and the entire record in this case, and pursuant to the

Educati onal Enploynent Rel ations Act (Act) section 3541.5(c), it



is hereby ORDERED that the Conpton Comunity College District
~(District) and its representatives shall:
A CEASE AND DESI‘ST FROM
1. Refusing to neet and negotiate in good faith with
the Conpton Community Col | ege Federation of Enpl oyees, AFL-CIO
(Federation) on a student grievance policy, a matter within the
scope of representation, by unilaterally adopting such a policy;
2. Refusing to neet and negotiate in good faith with
the Federation on the calendar for intersession and Saturday
cl asses, a matter wwthin the scope of representation, by
unilaterally adopting calendars for short-term and Saturday
classes for the fall and spring of the 1985-86 school year; and
3. Denying the Federation its right to represent unit
menbers in negotiations conducted in good faith.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CI ES OF THE ACT:

1. | mredi ately upon service of a final decision in
this matter, rescind the student grievance policy unilaterally
adopted by the District on Cctober 22, 1985.

2. Wthin thirty-five (35) days follow ng the date
the Decision is no |longer subject to reconsideration, post at al
work |ocations where notices to enployees custonarily are placed,
copies of the Notice attached as an Appendi x hereto, signed by
an aut horized agent of the enpl oyer. Such posting shall be
mai ntained for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to insure that this Notice is
not reduced in size, defaced, altered or covered by any material.
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3. Witten notification of the actions taken to
-wconply with this Order shall be nade to the Los Angel es. Regi onal

Director of the Public Enploynent Relations Board in accordance

with her instructions.

Menbers Shank and Canmilli joined in this Decision.



. APPENDI X

NOTlI CE TO EMPLOYEES
PCSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case Nos. LA-CE-2272 and
LA- CE- 2273, Conpton Community Col | ege Federation of Enpl oyees,,
AFL-ClO v. Conpton Community_College District, in which al
parties had the right to participate, it has been found that the
Compton Comunity College District (District) violated Governnent
Code section 3543.5(b) and (c).

As a result of this conduct, we have been ordered to post
this notice and we will:

A CEASE AND DESI ST FROM

1. Refusing to neet and negotiate in good faith with
.-the Conpton Community Col | ege Federation of  Enpl oyees, AFL-CIO

(Federation) on a student grievance policy, a matter within the
scope of representation, by unilaterally adopting such a policy;

2. Refusing to neet and negotiate in good faith with
the Federation on the calendar for intersession and Saturday
cl asses, a matter within the scope of representation, by
uni l ateral ly adopting calendars for short-term and Saturday
classes for the fall and spring of the 1985-86 school year; and

3. Denying the Federation its right to represent unit
menbers in negotiations conducted in good faith.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

1. I mredi ately upon service of a final decision in
this matter, rescind the student grievance policy unilaterally
adopted by the District on Cctober 22, 1985.

Dat ed: COVPTON COVMUNI TY COLLEGE DI STRI CT

Aut hori zed Agent

THIS IS AN OFFI CI AL NOTI CE. I T MUST REMAIN POCSTED FOR AT LEAST
© "TH RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND

- MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

COVPTON COMMUNI TY COLLEGE FEDERATI ON )
OF EMPLOYEES, AFL-Cl G, ) Unfair Practice
) Case Nos. LA-CE-2272
Charging Party, ) LA- CE- 2273
)
V. ) PROPOSED DECISION
) (3/10/87)
GOMPTON  COMMUNITY COLLEGE DISTRICT, )
Respondent. 3
)

Appearances; Lawence Rosenzweig, Attorney for Conpton
Community Col | ege Federation of Enpl oyees, AFL-CI O Jones &
Mat son by Urea C. Jones, Jr., Attorney for Conpton Community
Coll ege District.

Before: Barbara E. MIler, Administrative Law Judge
l. P H ST

On Cctober 31, 1985, the Conpton Community Col | ege
Federation of Enpl oyees, AFL-CI O (hereinafter Charging Party or
Uni on)l filed Unfair Practice Case No. LA-CE-2272 against the
Compton Community College District (hereinafter Respondent or
District) alleging that the District unilaterally adopted and
i npl enented a student grievance policy and procedure in
vi ol ation of the Educational Enploynent Rel ations Act

: 2 ‘ .
(hereinafter EERA or Act). On Novenber 1, 1985, the Union

lat the time the Charge was filed the Compton Community
College Federation of Employees went by the name of Compton
Community College Federation of Teachers.

- The Educational  Employment Relations Act is codified
beginning at Government Code section 3540 et seq.. Unless
otherwise indicated, all statutory references are to the
Government Code.

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




filed Unfair Practice Case No. LA-CE-2273 against the District

alleging that the District violated the EERA by unilaterally

“--".adopting a calendar.for short-termor intersession classes for

-.the fall senester of the 1985-86 school year.
Pursuant to the Regul ations of the Public Enpl oynent
‘Rel ati ons Board (hereinafter PERB), each charge was assigned to
a Regional Attorney fromthe O fice of the General Counsel of
t he PERB.3 A Conplaint in each case issued on
February 11, 1986.Ll On February 27, 1986, the District filed

its Answers. Each Answer denies the material allegations in

Government Code section 3543.5 pertains to unfair practice
‘char ges agai nst an enpl oyer and provides, in relevant part, as
fol |l ows:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

®PERB regul ations are codified at California
Adm ni strative Code, title 8, Part 111, beginning at section
32100.

*The undersi gned amended the Conplaint in Case
No. LA-CE-2273 prior to taking evidence on July 17, 1986.
Oiginally, the Charge/ Conplaint alleged that the D strict had
'violated the Act when it unilaterally pronulgated a short-term
or intersession calendar for the fall of 1985. The anendnent
repeats the allegations with respect to a short-term or
i ntersession calendar for the spring of 1986.

2



the Conplaint and sets forth various affirmative defenses.
The cases were consolidated for purposes of infornal

conference before an Adm nistrative Law Judge of the PERB

When the parties were unable to resolve their disputes,. the two

cases were consolidated with six other cases involving the sane
parties. After a pre-hearing conference on July 14, 1986, and
a formal hearing on July 16 and July 17, 1986, the two cases
under di scussion herein renained consolidated with one another
but were severed fromthe remaining six cases. The parties
were given an opportunity to file post-hearing briefs and on
Oct ober 15, 1986, Case Nos. LA-CE-2272 and LA-CE-2273 were
.submtted for proposed deci sion.

['1. EILND NGS. OF _FACT
A. Case No. LA-CE-2272

The Evolution of Managenent's Student Gievance Policy_and
Pr r

Early in 1985, the District determned that it should
revise the existing policy pertaining to student conplaints
agai nst nmenbers of its certificated and classified staff.

Under the direction of Douglas Robi nson, Assistant
Superintendent and Dean of Student Affairs, the District
"solicited input fromvarious colleges up-and-down the State of
California." The District wanted to review various -student

gri evance procedures and incorporate the better parts of those

procedures into a conprehensive plan. The proposed student

c-grievance policy was ready on June .7, 1985, at which tinme a



copy was sent to the President of the Academ c Senate, the
.President of ‘the Associ ated Student Body, administrative staff
menmbers, and the |eaders of the exclusive representatives of

- the-District's: enpl oyees, Darwin Thorpe for certificated

5 In a

enpl oyees and Bruce McManus for classified personnel.
‘cover - menor andum si gned by Robi nson, the addressees were told

t hat Robi nson woul d appreciate it if they reviewed the docunent
and provided himw th coments and recommended changes. He
asked for their input by Monday, July 15, 1985.

Al t hough the Union did not respond to Robinson's request
for input, sone individuals did, sone nodifications were nmade,
and the matter was submtted to the District's Board of
Trustees for a first reading on July 16, 1985.6 Thereafter,
the record is quite unclear as to the manner in which the
policy was revised. Apparently, based on recommended changes,
a second draft of the student grievance policy was generated.

I n a menorandum dat ed Oct ober 16, 1985, from Robinson to Edi son
O ‘Jackson, the President/Superintendent of the District,
Robi nson states that a second draft was sent to the Union prior

to the Trustee's second reading. However, in his testinony,

5Many_a§pectsuof the student grievance policy pertain to
both certificated and classified enployees. The focus herein
will be on certificated personnel.

®Darwi n Thorpe indicated that the Union did not respond
to Robinson's communication because Robinson was not part of
the District's negotiating team and the parties had agreed to

~deal ~with the-issue-of a student -grievance policy at the

bar gai ni ng table.



Robi nson indicated there was no second reading. Moreover, his
‘testinony generally suggests that only the final version of the
‘proposed  student grievance policy was submtted to.the Union
prior to its final -adoption by the Trustees.

In any event, the record fails to disclose precisely what
happened with respect to the student grievance policy after its.
first reading before the Trustees on July 16, 1985. The record
does reflect that on August 2, 1985, a second draft of the
policy was submtted to Superintendent Jackson for his review.
Thereafter, the student grievance policy was before the
Trustees on two separate occasions in Septenber.

On Septenber 3, 1985, the record reflects that the Trustees .
were considering a grievance filed by a student against a
teacher. At that tinme, representatives fromthe NAACP urged
the Board to nove ahead with adoption of a nore rigorous and
meani ngful student grievance policy. The matter was again
before the Board of Trustees on Septenber 17, 1985. The record
does not reflect whether or how the natter appeared on the
Board's agenda, or what kind of proceedi ng was conduct ed. ’

The record does reflect that, as a result of discussions or a
"hearing" on Septenber 17, the Board issued an order requiring
.certain nodifications in the student grievance policy and .

procedure. Included in the three-page order fromthe Board was

7No agendas were introduced into evidence. Even if the
agendas i ncluded ~i nformation about 'the student grievance
policy, there is no evidence the Union received appropriate
noti ce.



the follow ng directive:

Prior to the subm ssion of .the revised
student grievance policy and procedure to
the Board of Trustees for approval, the
proposed nodified policy shall be submtted
to the Academ c Senate, the recognized .
classified enployee representatives, the
recogni zed certificated enpl oyee
representatives, and the Associ ated Student
Body Council for input, review and conment.

Apparently, pursuant to that directive, on Cctober 3, 1985,
Robi nson sent a copy of the final draft of the student
gri evance policy and procedures to Darwin Thorpe and Bruce
McManus. The cover nenorandum st at ed:

The subject policy will be presented to the
Board of Trustees on Tuesday,

Cct ober 22, 1985. If you have any
recommended changes, please submt themto
this office on or before Cctober 15.

In response to Robinson's nenorandum and the final draft of
the student grievance policy and procedure, on
Oct ober 14, 1985, Thorpe sent the follow ng nmenorandumto
Robi nson:

Unclear and internally contradictory
statenments of the above proposed policy
render it, at this tinme, unworkable, and
probably unlawful. \While the district's
attenpts to derive a workable policy are

| audabl e, the absence of genuine commttee
devel opnent of the policy nmake expl anati ons
and criticisns difficult if not inpossible.

To fully consider the policy, and the
necessary in-service training inplied by the
new y heightened availability and visibility
of such a potentially forthright docunent, a
neeting should be held between the : .
interested |leaders as | had presuned woul d
occur pursuant to our discussions on this

6



issue at the bargaining table. This could
very well facilitate the production of a

| egal procedure with which all parties could
live, and which would pronote a m ni num
amount of resort to such a future district

policy.

‘The thrust of Thorpe's menorandumwas clear. He wanted:
consi deration of the proposed sfudent grievance policy deferred
until certain issues were discussed either in commttee or at
t he bargaining table.

Urea C Jones, the District's counsel and chief
negoti ator, also wanted consideration of the student grievance
policy taken off the Board agenda for Cctober 22, 1985. In
furtherance of that goal, on October 21, 1985, Jones called
- Robi nson and asked himto renove consideration of the policy
fromthe Board' s agenda. Robinson was quite opposed to taking
the matter off the agenda. He testified that he believed that
“anple tinme for input had been provided to enpl oyee
organi zations. Moreover, as wll be discussed at pages 10-12,
infra., Robinson believed that a potentially volatile situation
~existed. He was under the inpression that students, menbers of
the community, and outside organizers, mght engage in violence
if the District did not nove quickly to adopt a student
grievanée policy. Based on his reading of the situation
Robi nson went to the superintendent and urged himto. keep the
matter on the agenda. The matter was not renpoved and on
Cctober 22, 1985, the Trustees adopted a student grievance

policy and procedure.



The Student Grievance Policy_at the Bargaining Table
On May 7, 1985, the representatives of the faculty

bargaining unit and the District's negotiating teamnet to set
‘forth -and discuss those matters which were of concern for the.
upcom ng negotiations on a successor agreenent. According to
Thor pe, the Union had heard runors to the effect that the
District was giving consideration to changing the student
grievance policy. Accordingly, the Union identified as a topic
for bargaining "guidelines for accusations against faculty by
students."

On July 9, 1985, Joan Cinton, the Associ ate Dean of
‘'Li beral Arts and-Devel opnental Studies and a nenber of the
District's bargaining team sent a neno to the Union setting
forth those concerns identified at the neeting of May 7. The
list included a reference to the Union's concern about a
-studenf grievance policy. Not wi t hstandi ng the identification
of the student grievance policy as a Union concern, the
bargaining teamdid not exchange proposals and the matter was
not discussed at the table until August 20, 1985.

Prior to that tine, however, the Union had received a copy
of managenent's draft of a student grievance policy from
Robi nson. That copy had been sent to the Union's attorney for
his review and, when the attorney confirnmed Thorpe's belief
that the matter was negoti abl e, Thorpe approached C i nton. In
his testinony, Thorpe clained that the District frequently

circunvented the Union and avoi ded bargaining over nmatters



within the scope of representation. Thorpe testified he was
concerned the District mght be attenpting the sanme manuever
wth respect to the student grievance policy; he was suspicious
because Robi nson, not the bargaining team was circulating the
draft policy.

Thorpe tel ephoned Cinton to remnd her that the matter was
negoti abl e because it had an jppact. on faculty. Thorpe believed
the tel ephone conversation took place on August 8  Cinton
believed the tel ephone conversation took place on August 19,
1985. dinton believed, but was not certain, she told Thorpe
the student grievance policy was not a negotiable item  Thorpe
- ‘deni es such a statenent being.nmade. In-the opinion of the
undersigned, it i's unnecessary to resolve either of these
conflicts in the testinony in order to properly adjudicate the
-instant dispute. Wat is inportant and what no one disputes is
that the Union nade a denmand to bargain.

On August 20, 1985, at a regularly schedul ed negoti ation

“ session, the matter of the student grievance policy and

- procedure was discussed. Although witnesses recalled no
substantive di scussion, there was discussion of referring the
matter to conmttee. Thorpe testified that the commttee
suggestion was nmade because fornmal negotiations on other
matters were bogged down. dCinton intimated that the matter
was referred to conmttee because it was not a negotiable item
but again she could not testify with certainty whether or not

that position was ever articulated by the District to the Union.



Clinton testified the matter of the student grievance
policy was discussed briefly at several other negotiating
sessions in August but there is no indication as to. the content
‘of .those discussions. . Cinton further-testified that .her notes
from Cctober 14, 1985, indicate that on that date the matter of
the student grievance policy and procedure was referred to
commttee for consideration.

Thus, just as negotiations were about to get underway,

Robi nson and the Board were preparing for formal action. In
order to nmake what was happening at the bargaining table

conpati ble with what was happening in Robinson's arena, Thorpe

~~wrote a menorandum to ‘Robi nson-and-approached Urrea Jones,

urging himto have the matter- of the student grievance policy
renoved fromthe Trustee's Cctober 22 agenda. Thorpe told-
~Jones that if the Trustees adopted the policy as’scheduled, it
woul d be in violation of the EERA. On Cctober 21, Jones told
Thorpe that he had succeeded in having the matter renoved from
" the agenda. Subsequently, on Cctober 22, Jones called Thorpe
at honme and said that the superintendent was going ahead with
the student grievance policy because of pressure fromthe
community; there was nothing that Jones could do.

Communi ty_Pressure

Throughout the hearing and in its post-hearing brief, the
District asserts that the student grievance policy was adopted
"to avert serious harmor disaster to the District."

Notwi t hstanding that rather strident assertion, the evidence

10



‘does not support a conclusion that disaster was inm nent.

- . Sonetinme prior to the events described herein, - severa
students conpl ai ned about racist or derogatory statenents being
made- by -cl assroom.i nstructors.. The NAACP becane .i nvol ved and
urged the District to take -action against -those instructors.. ..
‘Mor eover, according to Douglas Robi nson, students began
participating in activities in which, to his know edge, they
had never participated before. For exanple, Robinson noticed
that students were asking to evaluate faculty nenbers outside
the normal eval uati on process. Students were urging other
students not to take classes fromcertain instructors and they
wer e srequesting permssion to distribute literature of a
derogatory nature about faculty menbers.

Robi nson descri bed other events as well. In the spring of
1985, there was a threat of bodily harm-agai nst one District
adm nistrator, the President of the Board of Trustees decided
to order security guards at Board neetings, a lawsuit was
t hreat ened against a faculty nenber, and there were angry
outbursts by the public demanding that certificated enpl oyees
be disciplined as a result of student conplaints.

Not hi ng descri bed by Robi nson seened beyond the scope of
what a public institution should be ready, willing and able to
address. Although an institution should not have to tolerate
threats of bodily harmto its enpl oyees, at Conpton there had
been such threats in the spring but there were none in the

summer or in the fall when the student grievance policy was

11



actual |y adopted. Moreover, upon cross-exam nation, Robinson

admtted that nuch of the nore strident rhetoric had cone from
a-particular faction, which historically has been known for its
fervor.B

The Student G ievance Policy_and Procedure

" The new student grievance procedure basically sets out the
procedures to be followed by District students when they have
conpl ai nts agai nst nenbers of the District staff. The
procedure provides, in relevant part, as follows:

A student may file a grievance under these
procedures when he or she believes that a
Col | ege decision or action has unlawfully
affected his or her status, rights or
privileges.

A student may also file a grievance under

t hese procedures for an alleged violation of
rights guaranteed under title I X of the

H gher Education anendnents or [sic] 1972,

title 7 of the Gvil R ghts Act of 1964, as
amended, and Governnent Code section 11135,

whi ch provi des:

"No person in the State of California shall,
on the basis of ethnic group identification,
religion, age, sex, color, or physical or
‘mental disability, be unlawfully denied the
benefits of, or be unlawfully subjected to
di scrimnation under any programor activity
that is funded directly by the State or
receives any financial assistance fromthe
State."

The student grievance policy establishes procedures for two
types of grievances - those relating to grades given to

students and those unrelated to grades.

‘8There is so little factual support for the District's
-assertion of danger, it clearly fails to support the District's
defense that the policy was adopted out of business necessity.



Wth respect to grades, in conformance with the Education
.Code, a grievance may only be filed to change the grade because
of m stake, fraud, bad faith, or inconpetency. There seens no
di spute that, in the past, students could file grievances or
protests regarding grades received. One of the Union's
obj ections to the current procedure is the elaborate way in
which it involves counselors in the processing of student
grievances. According to Al Cherry, a counselor for the
District and a nenber of the bargaining unit, historically when
students approached himw th a conplaint about a grade given by
a particular ‘instructor, he sinply sent the student back to the
dinstructor or to the Director of Student Life. Under the new.
procedure, ‘the counselor's role is nore precisely defined.*
Section |.B. and I.C provide, as follows:

B. The counselor shall advise the student
to discuss the grade conplaint with the
faculty nmenber involved and shall schedul e
inwiting an appointnment with the faculty
menber and student within five (5) days of
the date of the conplaint. The

unavail ability of the faculty nenber shal
extend the tine period set forth herein.

The counsel or shall attend the conference at
the student's request.

C If the dispute is not resolved to the
satisfaction of the student during the
conference, the student shall return to his
or her counselor within five (5) days of the
conference with the faculty nenber and file
a witten conplaint. The counsel or shal

°The District suggested the counselor's role in grade
conpl aints was nore structured than Cherry admtted. No
persuasi ve evidence was. introduced to support that position,
however . ' o
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assist the student in witing the conplaint,
if requested.

~The Uni on established that the above-quoted provisions of the
“student grievance policy change the job description or. the
duties and responsibilities of ‘the counsel or. In.the past,
‘counselors were not required to attend conferences between
students and teachers regarding grades and counsel ors were not
required to assist students in drafting grade conplaints

agai nst teachers. \Whether or how nmuch the new role for
counselors would alter the nature of their job or workload is
difficult to determ ne because it is contingent on the nunber
of grade conplaints filed and the nunber. of students who woul d
‘then request counselor involvenent. No information on actua
or projected workload increases was provided during the course
of the hearing.

The procedures relating to grievances not pertaining to
grades are fairly elaborate. |In general, the grievance nust be
inwiting and, at sone point, the student nust agree that the
concerned staff. menber may be given a copy of the grievance.
The Director of Student Life is enpowered to conduct an
i nvestigation, which is not described, and to preside over a
conference attended by the enployee and the grievant. If the
matter is not resolved at that level, it is referred to the
area dean or admnistrator for another conference. Then, if
not resolved, the matter is sent to the superintendent. The

superi ntendent then conducts a conference and, if the matter is
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‘not
- That

meet

resol ved, he/she issues an order to resolve the grievance.

order may be appealed to the Board of Trustees, who then

with all concerned in executive session. At

the final

- level, the procedure.provides that any party to the grievance

may

submt evidence and argunent to the - -Board of Trustees. The .

Board is then given the power to reverse or sustain any or all

of the superintendent's rulings.

may

reli

El sewher e,

The procedure sets forth perm ssible types of
be ordered at any stage in the proceedings.

ef is all owed:

relief which

The foll ow ng

(a) Specific enforcenent of, or adherence

to, the rule or regulation found to have

been violated by an enployee to the
grievant's.detrinment.

(b) Renoval or nodification of discipl

nary

sanctions inposed against the student by the

staff nmenber.

(c) Such other actions as nay be

appropriate under the circunstances, except

that no enployee may be subjected to any

formal disciplinary_action under the

procedures established by_this policy.
Formal discipline of the enployee is a
matter which is exclusively within the

prerogative of the college adm nistration
and i s, therefore, confined to the fornmnal
procedures established by law for discipline
of community coll ege enpl oyees. ( Enphasi s

added.)

provides, in relevant part, as follows:

the policy again addresses disciplinary action and

Not hing contained in this policy shall be

construed to preclude the District from
undertaki ng disciplinary action against

any

District enployee in.the manner prescribed

by | aw.
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“Thus, al though utilization of the student grievance policy
itself cannot result in discipline of an enployee as that term
is defined in the Education Code, there is nothing which
‘precl udes-ot her ~actions which m ght be perceived as..enployee
discipline-as a result of.findings nade during the course of
t he student grievance procedure.

B. Case No. LA-CE-2273

In this case, it is alleged that the District unilaterally
established the calendar for short-term and Saturday cl asses
during the fall and spring senesters of the 1985-86 school
year.lbn The Conplaint also alleges that the District
fepudiated past practices and the collective bargaining
‘contract by establishing the calendar wthout ‘first nmeeting .
wWith instructional area representatives (IAR s) and w thout
first giving full-tinme faculty an opportunity to teach
short-term and Saturday classes on an overload basis.

The_Col | ecti ve Bargai ning_Aagr eenent

The effective dates of the collective bargaining contract
between the District and the Union's certificated section are
July 1, 1983, through June 30, 198511 Nuner ous provi si ons
of that agreenent address the duties and responsibilities of

the parties with respect to calendars and class offerings. For

19Thr oughout this proceeding, short-term and Saturday
cl asses were frequently referred to as intersession classes.

11The parties do not contend that the terms of a contract
related to cal endar did not extend beyond the expiration date
of the contract.
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"~ exanple, Article IV sets-forth the duties and responsibilities

of instructional area representatives and provides, in relevant
part, as follows:

It shall be the duty and responsibility of
each Instructional Area Representative (I|AR)
to function in the follow ng capacities:

1. Respond with reconmendations to the
Associ at e Dean regarding scheduling tines
and | ocations for class neetings of course
offerings in the instructional area,

2. Make reconmendations to the Associate

Dean regarding assignnents of full-tinme and

part-tinme instructors to courses offered in

the instructional area.
In the instant dispute, the Union alleges that the District
“failed to properly consult with IARs or to advise themof the

“‘proposed intersession calendars. -Accordingly, the AR s could

-+ not carry out their duties as set forth in itenms 1 and 2 above.

Article XIlIl relates to the cal endar and generally provides

as foll ows:

Wor k cal endars shall be negotiated and such

negotiations shall take place no later than

thirty (30) cal endar days before subm ssion

to the Board of Trustees.
Finally, Article XIl relates to workload and in a section
entitled Extra Pay Teaching Assignnments, provides, in relevant
part, as foll ows:

Limts:

Extra pay teaching assignments over and

above the normal teaching |oad assignnments

shall be limted to a maxi num of six (6)

senester units per senester or sunmer

session unless prior approval is granted by
the Vice President of Academc Affairs.
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Schedul i ng:

Al full time faculty nmenbers shall have
their full-tinme contract |oad schedul e set
before part-tine instructors are enpl oyed.
After all full-time contract |oad schedul es.
have been set, first choice for each

remai ning class shall be given to the
instructor with the nost teaching experience
for that class within the past three years
in which a class was offered at Conpton
Communi ty Col | ege.

Wth respect to the District's obligation to negotiate the
cal endar, the Union alleges that the obligation was breached in
the fall and spring of the 1985-86 school year. Managenent
does not deny that it failed to negotiate the starting and
ending tine of the weekday intersession classes. The District
argues, however,. that since such days were part.of the regular . .
teaching cal endar for the regular senester, new negotiations
were not required. The District does not respond to the
‘al l egation that the starting and ending tine were entirely -new
wor kdays for those part-tinme instructors who were not teaching
in the regular semester. Part-time instructors are in the
col l ective bargaining unit.

Past Practice

The record reflects that prior to the 1985-86 school year
the District did conduct short-term and Saturday classes and
that the cal endar for those classes and, accordingly, the
cal endar for the class instructors, was negotiated with the
Union. Thorpe testified that in the 1984-85 school year the

parties negotiated and reached agreenent for weekday and
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“Saturday classes for a fall and spring intersession. Thorpe's
testi nony was supported by exhibits which reflected.the
District's conmtnment to. negotiate intersession cal endars. In
describing the way in which the.information was provided for.
the 1984-85 school year and the nature of the negotiations,
Thorpe testified as foll ows:

In our negotiations on nost of the
intersessions held at Conpton College the
typical format was for the District to
notify the Union that we were requested to
negotiate a particular calendar and then
routinely, either the information such as
you see here was provided with a request or

~we would call or wite a neno requesting it

~and we woul d be given a copy of the proposed
cl asses and sonetines teachers who m ght be
willing to teach these classes off canpus or
on canpus sites where they m ght be taught
merely as an information item so that we
coul d assess our own nenbers and comuni cate
with our instructional area representatives
and then negotiate with the District and
sign off on an eventual calendar. This
represents that kind of information which we
used to routinely get.

In contrast, Thorpe testified that he |learned of two
intersessions for the fall semester of the 1985-86 school year
in a completely different fashion. One intersession was

of fered from Septenber 23, 1985, to January 24, 1986. Thorpe

| earned of those classes during a visit to the superintendent's
office on an entirely different matter. Thorpe expressed his
di spl easure to the superintendent, indicated that the
uni l ateral promul gation of such a cal endar was an unfair | abor

practice, but advised the then-new superintendent that as a
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goodwi | | gesture the Union would refrain fromfiling an unfair
practice charge.12

Not wi t hst andi ng Thorpe's adnonitions, sonetine-during the
| ast week of October 1985, while Thorpe was visiting the
District's counseling area he noticed a conputer printout for
an intersession calendar of classes to be given from
Novenber 4, 1985, through January 24, 1986. The District
claims that the original short-term programwhich ran from
Septenber 23 and the second program whi ch began on Novenber 4
were not negotiated with the Union because neither program
i nvol ved- Saturday classes. The District clains that the only
reason previous cal endars had been negotiated was because they
i nvol ved Saturday classes and, in those instances, only the
Sat urdays were negoti ated.

The District also ran short-term and Saturday classes from
March 17, 1986, through June 13, 1986. There is no dispute
that there were no negotiations on the weekday cl ass
offerings. Wth respect to Saturday cl asses, the parties had
negoti ated and reached agreenent that Saturday classes would
begin on March 22, and end on June 7, with finals being given
on June 14. Sonetinme during the fall senester, the D strict
notified the Union that it wanted to change the schedule for

the Saturday cl asses, never nentioning that weekday cl asses

21 n the post-hearing briefs, the District and the Union
assune this first fall intersession is at issue in this unfair
practice proceeding. It is not.
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were being planned. The District net with the Union several
‘tinmes, failed to reach agreenent and then unilaterally changed
the Saturday cal endar starting date fromMarch 22 to March 15.

The District's Position

The District did not always take the position it asserts in
this unfair practice proceeding. In the 1984-85 school year
when both short-term and Saturday class cal endars were
negoti ated, the District apparently recognized its obligation
to negotiate both. 1In a nenorandumfromlda Frisby, a District

manager, to Clinton dated January 4, 1985, Frisby attached the

“ ~eshort-term cal endar and asked to be notified of Clinton's plans

“to conply with negotiating the work calendar as outlined .in the
- collective bargaining contract. dinton in turn conmunicated
with the Union about negotiations for the cal endar. Mbreover,
when it was necessary to change the starting date for the
‘weekday cl asses, dinton wote to the Union and noted as

foll ows:

Pl ease let ne know when you and your team

wi sh to negotiate the short-term Saturday

cal endar, 1985.
El sewhere in the nenorandum Clinton specifically references the
change in the starting date for the weekday, not the Saturday,
cal endar. Thus, based on the evidence presented by the Union
and the District, it is concluded that prior to the 1985-86
school year, the District and the Union negotiated short-term

and Saturday cal endars and that each side understood that such
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negoti ations were pursuant to the collective bargaining
agreenent - to negotiate such matters, notw thstandi ng any-
i ndependent obligation which m ght exist under the EERA .
11, 1SSUES
A, In case'No. LA-CE-2272, did the District unlawfully
promul gate and inplenment the student grievance policy?
1. Is the student grievance policy a matter within
the scope of representation?
2. Ddthe Union waive its right to negotiate the
student grievance policy?
B. “I'n Case No. LA-CE-2273, did the D strict establishnment
of calendars for short-term and Saturday classes in the 1985-86. .
school year violate the EERA?
V. CONCLUSIONS OF LAW
Case No., A CE-2272 - Student Gieyance Policy
Ordinarily, when an enployer unilaterally changes a matter
within the scope of representation, the enployer commts a per
se violation of the EERA. Section 3543.2 of the EERA defines
the scope of representation and provides, in relevant part, as
foll ows:
(a) The scope of representation shall be
limted to matters relating to wages, hours
- of enploynent, and other terns and
conditions of enploynent. "Terns and
condi ti ons of enploynent” nean .
transfer and reassignnent policies, oo
procedures to be used for the evaluation of
enpl oyees, . . . Al matters not
specifically enunerated are reserved to the

public_school enployer and may not be a
subj ect of neeting and negoti ati ng,
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(b) Notwi thstanding section 44944 of the
Educati on Code, the public school enployer
and the exclusive representative shall, upon
i.request -of either party, neet and negotiate
regardi ng causes and procedures for
di sci plinary action, other than dism ssal,
~including a suspension of pay for up to 15
days, affecting certificated enpl oyees. |If
the public school enployer and the exclusive
representative do not reach nutual
agreenment, then the provisions of section
44944 of the Education Code shall apply.

A student grievance policy is not a specifically enunerated
subject in the definition of the scope of representation. The
PERB has, however, developed a test for determ ning whether or
not a mtter falls within the scope of representation when it
is not specifically-:enunmerated. That test, set forth in

Anahei m Uni on Hi gh School “District (1981) PERB Decision No. 177

and approved by the California Suprenme Court in San Mateo Gty

hool District v. P.E.RB. (1983) 33 Cal.3d 850, provides, in
rel evant part, as foll ows:

[A] subject is negotiable even though not
specifically enunerated if (1) it is
logically and reasonably related to hours,
wages or an enunerated term and condition of
enpl oynent, (2) the subject is of such
concern to both nmanagenent and enpl oyees
that conflict is likely to occur and the
medi atory influence of collective
negotiations is the appropriate neans of
resolving the conflict and, (3) the

enpl oyer's obligation to negotiate woul d not
significantly abridge his freedomto
exerci se those nmanagerial prerogatives
(including matters of fundanental policy)
essential to the achievenent of the District
m ssi on.

VWhet her or not the Anaheimtest is enployed, the Charging

Party asserts that the District's student grievance policy is
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““negotiabl e using any one of three approaches. First, the Union
mai ntains that the student grievance policy is a procedure for
the evaluation of certificated enpl oyees and therefore an
enuner ated subject. - Next, the Union asserts the policy is
‘negoti abl e pursuant to section 3543.2(b) because it concerns

" causes and procedures for disciplinary action. Alternatively,
it is negotiable because matters relating to discipline
logically and reasonably relate to an enunerated subject.
Finally, it is alleged the policy is negotiable because it
effects the workload or hours of work of certificated

enpl oyees. Each contention with respect to negotiability wll
‘be revi ewed.

The Eval uation of Enployees

Al t hough the student grievance procedure is not described
as an evaluation procedure and is not a procedure for a
conventional "evaluation," it clearly satisfies that purpose.
The policy establishes the procedure for evaluating or judging
the enpl oyee's performance in a particular situation.

Wth respect to grade-related student grievances, the
policy sets forth the procedure whereby the adm nistration can
determ ne whether or not a grade was issued as the result of a
m stake, bad faith, Inconpetency or fraud on the part of the
teacher. The student grievance policy provides that any
deci sion which orders a grade change shall be entered into
District records. Presumably, a decision which found the

teacher not guilty of inconpetency or fraud would not be
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" included in District records, but the policy is silent.

Whet her a record is retained or not, the whole process
constitutes an evaluation of the teacher's performnce and the
“proceduresfor-.such an- eval uation nust - be negoti ated pursuant
to the EERA.

Simlarly, other student grievances are subject to an
el aborate procedure which potentially results in the evaluation
of a faculty nenber at nunmerous admnistrative levels. The
procedures set forth in the student grievance policy provide
for student input and an adm nistrative investigation of
“énpl oyee ‘conduct.. Those procedures are not consistent with the
procedures for the student evaluation of faculty set forth in E
the coll ective bargaining agreenent.--Accordingly,'the st udent
grievance procedure can be considered an anendnent to or a
change in the procedures for the evaluation of certificated
personnel in those instances when there is a conplaint about
the performance of a particular certificated enpl oyee. Again,
al though the evaluation is not the conventional evaluation, the
procedure for this "secondary" evaluation is not excluded from
the definition of the scope of representation. Accordingly,
when the District unilaterally pronulgated and inplenented the
student grievance policy without first negotiating with the
Union, it violated the EERA

The Student Gievance Policy_as a Disciplinary_ Procedure

The Charging Party argues that the student grievance policy

is negotiable because it relates to the discipline of
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enpl oyees, in both the certificated and classified service. In
response, the District points out that, on its face, the
student grievance policy provides that it does not enconpass
formal discipline and that such discipline can only be inposed
in the manner provided by law. Neither party addresses the
i ssue which may be critical in determ ning whether or not the
student grievance policy is negotiable. What the parties
ignore is that the student grievance policy allows for
sanctions which are punitive but which my not be considered
disciplinary in the sense that termis used in the Education
Code or in the student grievance policy. -As previously noted,
an-enpl oyee -can be. ordered to conply:with a particular District -
regul ation or subjected to other punitive actions as deened
appropriate by the governing board. For exanple, an enpl oyee
m ght be prohibited fromteaching certain classes or
participating in certain college events. | ndeed, the student
grievance policy does not preclude an enpl oyee being ordered to
take sone corrective action to renedy alleged wongs. Any such
sanction mght easily be considered an adverse personnel action
which is logically and reasonably related to the enpl oyee's
enpl oynent status or wages and hours.

The Respondent does not distinguish between fornal
di sciplinary actions described in the Education Code and those
di sciplinary actions permssible under the student grievance
policy. Accordingly, the Respondent argues that no matter

pertaining to discipline is negotiable because the Education
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Code supersedes the EERA. In other words, the Respondent
argues that even if the student grievance policy allows for
discipline, it is not negotiable because disciplinary matters
are exclusively covered by the Education Code.

In-its supersession argunent, the District relies heavily
on conmments made by the Suprene Court in San Mateo City.School
District, supra and by the Court of Appeal in United
Steelworkers of America v. The Board of Education_(1984) 162
Cal . App. 3d 823. In San Mateo the court noted that the EERA was

not intended to "replace or set aside" certain provisions of

" the Educati on Code. | ndeed, section 3540 of the EERA was

~:-designed to ‘preclude contractual .agreenents which woul d preenpt

certain statutory provisions, including, but not limted to,
certain provisions pertaining to the discipline of classified

enpl oyees. In Steelwrkers, the Court of Appeal refused to

enforce a contractual provision which provided for the
arbitration of the discipline of a classified enployee in a
non-nerit school district. - The Court determned that the
parties had inproperly negotiated away the exclusive authority
of the governing board to nmake determ nations regarding the
causes for disciplinary action.

The Respondent's reliance upon San Mateo and Steel workers

13

is msplaced. Nei t her case deals wth adverse personnel

13 since it is found that the court's decision in
. Steelworkers does not relate to the issues raised herein and
~does not preclude negotiations on the student grievance policy
- to the extent it inpacts on disciplinary actions which are not
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https://Cal.App.3d

actions which are not defined as disciplinary pursuant to the
.Educati on Code but which nmay be inposed pursuant to the student
grievance policy at issue herein. The Education Code does not
"establish inflexible or imutable standards or procedures for
the informal discipline of -either certificated or .classified
enpl oyees of the Community College District. |In this instance,
the District has unilaterally determ ned what type of
investigation to conduct, what materials to retain, whether and
what type of notice to provide to the accused enpl oyee, the
nature of the "hearing" to be afforded, and the designation of
" the authorities to have final and binding authority with
~-respect-to-the inposition of sanctions.

‘Such matters are appropriately negotiated. Although the
Respondent correctly asserts that discipline is not an
enunerated subject, it is clearly negotiable based upon

application of the PERB' s Anahei m test.1? \hether and how an

formal in nature, it is unnecessary to address the question of

=~ whether *the -holding regarding negotiability in Steelworkers
woul d override Board precedent established in Heal dsburg_Union

Hi gh School District and Heal dsburg Union School District/San
Mateo City_School District (1984) PERB Deci sion No. 375, where
the Board found that the Education Code did not preclude a
provision for the arbitration of discipline of classified

enpl oyees.

*"Section 3543. 2(b) provides that the causes and
procedures for discipline of certificated personnel, short of
dism ssal, are within the scope of representation. Fromits
| anguage, the section applies to certificated personnel in
K-12. Although it may have been an oversight, the section does
not cover certificated enpl oyees of the community coll eges and
~.discipline can not be found negotiable as an enunerated subject,
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enpl oyee is subjected to adverse personnel action inpacts upon
that enployee's status with the enpl oyer. Dependi ng upon the
'nature of the sanctions inposed, informal discipline m ght
‘directly inpact upon wages and hours. The causes and
procedures for such discipline--are a subject which is.conducive
to being resolved through the nediatory influences of
collective negotiations. Finally, Anaheimis satisfied because
negotiations regarding discipline will not unduly infringe on

the enployer's rights and obligations with respect to

fulfilling its mssion. See Arvin Union School District (1983)
“PERB Deci sion No. . 300; San Bernardino Cty Unified Schoo

‘District (1982) PERB Decision No.. 255.

| ncrease | n Counsel or Workl oad

As a final argument in support of negotiability, the Union
contends that the student grievance policy changes the terns
and conditions of enploynent of counselors by adding a new duty
and responsibility to their job description, thereby increasing
their workload. Essentially, the Union maintains, the District
has created a new job responsibility and allocated that
responsibility to the already-existing classification of
counsel or.

The District maintains that the student grievance policy
does not set forth any qualitatively different duties and
responsibilities for counselors. The District argues that
counsel ors have always assisted students in grade protests and,

accordingly, the student grievance policy has not resulted in
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any actual change in job duties. Thus, the Respondent argues,

:pursuant to Alum Rock Union Elenentary_School District (1983)

PERB Deci sion No. 322, negotiations were not required.

" Based upon the testinmony of the witnesses and a review of
the student grievance policy, it appears to the undersigned.
“that there is sone nerit to argunents made by both the D strict

and the Union. Counselors are generally responsible for
mnistering to certain student needs. Hi storically, counselors
had been recipients of student conplaints about grades.

Whether formally or informally, the counselor ordinarily
" referred the student back to the grading instructor or to an
-admnistrator at the.coll ege.

Nevertheless, | find the new role for the counsel or
constituted a qualitative change and addition to his/her duties
and responsibilities. The counselor was no |longer nerely the
advisor, the District mandated that the counselor act as an
advocate as well. The counselor was required to attend
-meetings with the student and to assist the student in the
preparation of his/her grievance. Pursuant to PERB precedent,
such a change in a job classification requires negotiations.

The policy is also negotiable because of its |ogical and
reasonabl e relationship to counselor hours. The student
grievance policy increases the nunber of set tasks the
counsel or may have to performw th each student. The end

result is simlar to that discussed by PERB in Davis Joint

Unified School District (1984) PERB Decision No. 393. In
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Davi s, the question was-whether the nunber of .students assigned
to a counsel or was negotiable. The Board not ed:

Where, as here, the work to be perforned is

in the nature of casework —that is, a set

of tasks, assigned by managenent, to be

- perforned on a student-by-student basis —

the relationship between the nunber of cases

ans the hours needed to conplete the work is

reasonably and logically apparent. |d. at

16.
In the instant case, there is no reason to believe that the
nunber of students assigned to a counsel or changed, but the
range of tasks per student increased. Like Davis the
relationship of the increase in tasks to the hours of work is
readily apparent and, absent a viable defense, the District
'violated the EERA in failing to negotiate with the Union.

The Wai ver Def ense

The District argues that the Union failed to tinely,
adequately, and in good faith, respond to notices from
managenent regarding the proposed student grievance policy.
Accordingly, the District argues that the Union waived its
right to object to the District's adoption of the policy on
Oct ober 22, 1985.

In order to establish this defense, the PERB requires clear
and unm st akabl e evidence that an enpl oyee organi zati on has
wai ved its statutory right to bargain about a specific

subject. _Anmador Valley_ Joint Union_H gh School District (1978)

PERB Deci sion No. 74; Los_Angeles Comrunity College District

(1982) PERB Deci sion.No. 252.
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Attenpting to neet that standard, the District points to
t he conmuni cations from Dougl as Robinson to the |eaders of the
Uni on seeking input regarding managenent's proposed -student
grievance policy and the Union's failure to respond to the
conmuni cati on sent in June.

There is no dispute that the Union did not respond to
Robi nson's first communication and, if a second was sent, the
Union again failed to respond. There is also no dispute that
the Union did respond to Robinson's communication in Cctober
1985. In a nmenorandumdated Cctober 14, 1985, Darwi n Thor pe
‘briefly outlined some of the Union's concerns regarding the
‘pf oposed- st udent -gri evance -policy .and:-urged that, the natter.be,
referred to commttee for further discussions.

Based upon the evidence presented, the Union's failure to
respond to Robinson's comunications cannot be considered a
basis for a finding that the Union waived its right to
negotiate the student grievance policy. Robinson was not
desi gnated as a nmanagenent negotiator and he did not invite

15 I ndi vi dual s who were designated as

negoti ations.
managenent negoti ators acknow edged on May 7, and again by
menor andum on July 7, 1985, that the student grievance policy

was a concern to be discussed as the negotiating table.

>This case is not similar to Mdesto Gty_and High
School Districts (1986) PERB Decision No. 566. In that case
the Board found waiver by inaction but the union refused to
respond to requests to negotiate nmade by nenbers of
managenent's negotiating team
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Al though the parties did not discuss issues concerning a
student grievance policy until August 1985, nothing was said
whi ch suggested that the bargaining table was not the
.appropriate arena for such di scussions.

Cinton testified she believed the Union was told the.
‘matter was not a negotiable itemsone tine in August 1985. The
Uni on deni es managenent took that position and, in this
i nstance, the Union's recol lections are credited. On
August 20, there was sone discussion about sending the matter
to commttee for further discussions and as late as Cctober 14,
Cinton's notes reflect that the matter was in fact sent to
~comm ttee.

| f one arm of managenent was led to believe the Union did
not have an interest in negotiating the student grievance
‘policy, managenent itself is partly responsible. The
managenent representatives on the negotiating team should have
been conmunicating with Robinson so that he would not have
interpreted the Union's silence as acqui escence. By the sane
t oken, the Union could have prevented any m sunderstandi ng by
conmmuni cating with Robi nson before Cctober 14 and informng him
that the matter was one to be dealt with at the bargaining
table. Based on Thorpe's testinony, it appears the Union did
not want to dignify a nmanagenent inquiry which the Union
consi dered inproper because it was nmade outside the collective
bargaining arena. Neverthel ess, sone response woul d have

focused the issue earlier and may have obviated the need for

this hearing.
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Having found that the District's waiver defense is w thout
merit, it is concluded that the District violated section
3543.5(c) when it unilaterally adopted and inplenented the
student grievance policy. |In taking action in violation of
section 3543.5(c), the District concurrently violated 3543.5(a)
‘and (b) . _San Francisco Community College District (1979) PERB
Deci si on No. 105.

Case No. LA CE-2273 - Short-term and Saturday_Cl asses

In this case, each side recognizes the obligation to
negotiate regarding the starting and endi ng days of
certificated service. Palos Verdes Peninsula Unifjed Schoo

District/Pleasant Valley_School District (1979) PERB Decision.-..

No. 96. The dispute in this case concerns whether or not there
is a duty to negotiate the starting and ending tine of a
short-term cal endar and whether the District changed its
policy and practice of negotiating such calendars in the past.
Both issues nust be resolved in favor of the Union.

The starting and ending tine of a short-term cal endar,
whet her or not it includes Saturday classes, is a matter
concerning hours and is therefore negotiable. For sone
part-tinme faculty who are not teaching during the regular
senmester, the starting date of the short-termor intersession
calendar is their first day of work. Even if that were not the
case, the collective bargaining contract provides that
cal endars w Il be negotiated. \Wether or not the starting day
on the calendar is the first day of an assignment for a

part-timer or the first day of an overload assignnment for a
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full-time faculty nmenber is not a matter particularized in the
col l ective bargai ning agreenent.

*The District's argunent that short-term cal endars were
‘negotiated in the past only-if they happened to include a
Saturday cal endar is not supported by the record. Short-term .. .
cal endars were negotiated in the past and the District nmade no
effort to claimthat negotiations were taking place only
because of the presence of Saturday classes. |If only Saturdays
were negotiable, the District fails to explain why it
negoti ated short-term cal ehdars as wel | .

‘Apparently, in the 1985-86 school year, the District wanted
to move quickly.: -1t -wanted to offer intersession and Sat urday- ..
classes in order to increase enrollnent and thereby increase
funding. Although the District's reasons for establishing the
i ntersession prograns nmay be salutory, the reasons proffered
for not negotiating are specious and frivolous. The starting
and ending dates of the calendar are clearly negotiable and the
District's unilateral action constitutes a change in past
practice, a repudiation of the contract, and a violation of

section 3543.5(c) and derivatively, 3543.5(a) and (b) . 16

Gant_Joint Union H gh School District (1982) PERB Decision No.
196.

16Given the speed at which the cal endars were put
together, and the testinony of Cinton and Thorpe, there is
some question as to whether the District unilaterally changed
the.policy.by failing to give full-tinme instructors a first
choice at overload classes and by failing to properly consult
wth AR s. Nevertheless, the Union failed to sustain its
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V.  CONCLUSI ON
Based on the foregoing findings of facts and concl usions of
law it is found that the Conpton Conmunity College District
‘viol ated sections 3543.5(a), (b), and (c) of the EERA when it
unilaterally adopted a student grievance policy and when it
unilaterally adopted calendars for short-term and/or Saturday
classes for the fall and spring of the 1985-86 school year.
VI . REMEDY
Section 3541.5(c) of the EERA states:
The board shall have the power to issue a
~ decision and order directing an offending
party to cease and desist fromthe unfair
practice and to take such affirmative
action; including -but not limted to, the
rei nstatenent of enployees with or w thout

back pay, as will effectuate. the policy of
this chapter.

A cease and desist order is the traditional renmedy for an

enpl oyer's unilateral decision to change an established term or
condition of enploynent and for interference with the
negotiating rights of an exclusive representative. See, e.g.

‘Oakl and Unified School District v. Public Enploynent Relations
Board (1981) 120 Cal . App.3d 1007.

In certain instances, restoration of the status quo ante is

al so appropriate.

In the instant case, it is appropriate to order restoration

burden of proof on either issue and those aspects of Case No.
LA- CE- 2273 are hereby di sm ssed.
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of the status quo ante with respect to the student grievance
policy, unless the parties have subsequently negotiated and
reached agreenment on this issue. Restoration of the status quo
ante may cause sone disruption with respect to grievances which
are already being processed through the procedure, but, unless
the parties can-reach agreenent, those grievances should be
processed in the same way they woul d have been handl ed under
the old student grievance procedure.

In each case, the enployer will be ordered to cease and
desist fromits unlawful activity. In Case No. LA-CE-2272, the
enpl oyer should be required to cease and desist from
instituting and inplenmenting the 'student. grievance- procedure .
before giving notice and an opportunity to negotiate to the
Uni on ‘representing its certificated and classified enpl oyees.
In Case No. LA-CE-2273, the enployer should be required to
cease and desist from inplenenting intersession cal endars
wi thout conplying with its duty to negotiate the starting and
ending tine of each intersession.

It is also appropriate that the District be required to
post a notice incorporating the terns of the order. The notice
shoul d be subscribed by an authorized agent of the District
indicating that it will conply with the terns thereof. The
notice shall not be reduced in size, defaced, altered or
covered by any other material. Posting such a notice wll
provi de enployees with notice that the District has acted in an

unl awful manner and is being required to cease and desist from
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this activity. It effectuates the purposes of the Act that
enpl oyees be inforned of the resolution of the controversy and

‘W I'l announce the enployer's readiness to conply with the

-ordered remedy. See Placerville_Union School District (1978)
PERB Deci sion No. 69. |In Pandol and Sons v. Agricultural Labor

Rel ations Bd. (1979) 98 Cal.App.3d 580, 587 the California

District Court of Appeals approved a simlar posting

requirenent. NLRB v. Express Publjshing_Co. (1941) 312 U. S.

426 [8 LRRM 415].
VI|. PROPOSED ORDER

Upon the foregoing findings of fact and concl usions of |[aw,
-and the entire record in these cases, and pursuant to EERA
section 3541.5(c), it is hereby ORDERED that the Conpton
Community College District, and its representatives shall:

(A) CEASE AND DESI ST FROM

(1) Refusing to neet and negotiate in good faith with the
Conpt on Community Col | ege Federation of Enpl oyees, AFL-CIO on
a matter within the scope of representation, a student
grievance policy, by unilaterally adopting such a policy;

(2) Refusing to neet and negotiate in good faith with the
Conpt on Conmmunity Col | ege Federation of Enpl oyees, AFL-CIO on
a matter within the scope of representation, the cal endar for
i ntersession and Saturday classes, by unilaterally adopting
cal endars for short-term and Saturday classes for the fall and

spring of the 1985-86 school year;
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(3) Denying the Union its right to represent unit nenbers
in negotiations conducted in good faith; and

(4) Interfering with the enployees' right to be
represented by the Union in negotiations.

(B) TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

(1) Imediately upon service of a final decision in this
matter, rescind the student grievance policy unilaterally
adopted by the Board of Trustees on Cctober 22, 1985.

(2) Wthin ten (10) workdays of service of a fina
decision’inthis matter, post at all school sites and at all
‘ot her work | ocations where notices to certificated and
classified enpl oyees are customarily placed, copies of the
Notice attached hereto as an Appendi x. The Notice nust be
signed by an authorized agent of the District indicating that
the District will conply with the ternms of this Order. Such
posting shall be maintained for a period of thirty (30)
consecutive workdays. Reasonable steps shall be taken to
insure that the Notice is not reduced in size, altered, defaced
or covered by any other material.

(3) Upon issuance of a final decision, make witten
notification of the actions taken to conply with these orders
to the Los Angel es Regional Director of the Public Enploynment
Rel ati ons Board in accordance with his instructions.

All other allegations set forth in the Conplaint in Case

No. LA-CE-2273 shall be DI SM SSED
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Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shall
becone final unless a party files a statenent of exceptions
with the Board itself at the headquarters office in-Sacranmento
wthin 20 days of service of this Decision. |In accordance with
PERB Regul ations, the statenment of exceptions should identify
by page citation or exhibit nunber the portions of the record,
if any, relied upon for such exceptions. See California
Adm ni strative Code, title 8, part IIl, section 32300. A
docunent is considered "filed" when actually received before

the-cl oseof ~business (5:00 p.m) on the last day set for

filing,-". . . or when sent by tel egraph or certified or
Express United States mail, postmarked not |ater than the |ast
day set for filing ..." See California Adm nistrative Code,
title 8 part 111, section 32135. Code of Gvil Procedure

section 1013 shall apply. Any statenent of exceptions and
supporting brief nust be served concurrently with its filing
upon each party to this proceeding. Proof of service shal
acconpany each copy served on a party or filed wwth the Board
itself. See California Adm nistrative Code, title 8, part II1,
sections 32300, 32305 and 32140.

Dated: WMarch 10, 1987
Barbara E. Ml er
Adm ni strative Law Judge
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