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DECI SL.ON
CARLYLE, Menber: This case is before the Public Enpl oynent

Rel ati ons Board (PERB or Board) on appeal by Mtchell A Kaady
(Kaady) of a proposed decision (attached hereto) of a PERB

adm ni strative law judge (ALJ). The ALJ dism ssed Kaady's

conmpl ai nt which alleged that the Los Angeles Unified School
District violated section 3543.5(a) and (b) of the Educati onal

Enpl oyment Rel ati ons Act (EERA)! by del aying Kaady's return to

IEERA is codified at Government Code section 3540 et seq..
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



work fromindustrial injury/illness |eave and by issuing three
witten disciplinary actions.

The Board has reviewed the entire record in this case,

i ncluding the proposed decision, the exceptions and responses
thereto, and the transcript of the hearing, and finding the
proposed decision to be free of prejudicial error, adopts it as
t he decision of the Board itself.

On appeal , Kaady contests the ALJ's rejection of his post
hearing brief as untimely. Pursuant to PERB Regul ation 32136,2 a
late filing may be excused for good cause only. The Board finds
t hat Kaady has failed to establish good cause to excuse the late
filing. Accordingly, this exception is rejected. |

- ORDER

The unfair practice charge and conplaint in Case Nos.
LA- CE- 3058 and LA-CE-3099 is hereby D SM SSED W THOUT LEAVE TO
AMEND.

Menbers Cam | li and Caffrey joined in this Decision.

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter.

’PERB Regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. PERB Regul ation
32136 states:

A late filing may be excused in the

di scretion of the Board for good cause only.
A late filing which has been excused becones
a tinely filing under these regul ations.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

M TCHELL A. KAADY, )
: ) Unfair Practice
Charging Party, ) Case Nos. LA-CE-3058
) LA- CE- 3099
V. ) :
)
LOS ANCELES UNI FI ED SCHOOL DI STRICT, ) PROPCSED DECI SI ON
) (5/22/92)
Respondent . )
)

Appearances: Betty Levering and Mtchell A Kaady, on behalf
of Mtchell A Kaady; Ron Apperson, Assistant Legal Adviser,
for Los Angeles Unified School District.
Before W Jean Thonmas, Adm nistrative Law Judge.
PROCEDURAL _HI STORY

On January 29, 1991,' Mtchell A Kaady (Kaady or Charging
Party) filed an unfair practice charge with the Public Enbloynent
Rel ati ons Board (PERB) against the Los Angeles Unified School
District (Dstrict or Respondent). The charge alleged a

viol ati on of Governnent Code section 3543.5(a) of the Educati onal

Enpl oyment Rel ations Act (EERA).?

1A11 dates herein refer to 1991, unless otherw se noted.

’EERA is codified at CGovernment Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. - Section 3543.5 states, in pertinent
part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an

Thi s proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rational e have been
adopted by the Board




On June 24, the office of the general counsel of PERB,
after an investigation of the charge, issued a conplaint. The
conplaint alleged that the Respondent took adverse action agai nst
the Charging Party in retaliation for his exercise of rights
guaranteed by EERA in violation of section 3543.5(a). On
July 22, Respondent filed an answer to the conpl aint denying
all material allegations and asserting an affirmative defense.

On June 24, Charging Party filed a second unfair practice
charge against the District, alleging additional unlawful conduct
in reprisal for his exercise of various rights guaranteed by
"EERA, including the filing of Unfair Practice Charge No. LA-CE-

- 3058 and representation by the Union on several occasions. .

On July 24, PERB issued a conplaint based on these
all egations, charging the District with a violation of section
3543.5(a) and (b).

An informal conference was conducted concerning both cases
on July 24, but the dispute was not resolved. Respondent filed.
an answer to the latter conplaint on July 26, again denying al
naterial al | egati ons.

A PERB administrative |aw judge consolidated the two cases
for formal hearing on July 29.

The formal hearing was held on Cctober 22 through 24, and
recessed. On the second day of hearing (Qctober 23), Charging

applicant for enploynent or reenploynent.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.
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Party filed a request to anmend charge No. LA-CE-3099 to add

- addi tional adverse actions by the District which allegedly |ed
to his dismssal on Cctober 8  An order granting the request
to anmend the conplaint was issued on Novenber 7, and required

Respondent to file an anended answer. The anmended answer was

- filed Novenber 15, denying the allegations raised in the anended

conpl ai nt.

On Decenber 11, the hearing was reconvened to litigate
t he anended charges. The hearing was conpleted on that date.

Post-hearing briefs were filed and the case submtted for
ﬂproposed deci sion on February 24, 1992.3

| NTRODUCT] ON

In case No. LA-CE-3058, Charging Party alleges that the
District delayed his return to work in Decenber 1990 from
‘industrial injury/illness |eave because he conplained to his
supervi sors about an unsafe work assignnent in October 1990 and
exercised his contractual right to take .industrial illness |eave
in Novenber 1990.

In case No. LA-CE-3099, he alleges that the District, acting
t hrough his supervisors Victor Parrillo (Parrillo) and Roderick

Macdonnel | (Macdonnell), took disciplinary action against him

3Charging Party filed an untinely brief on March 3,
1992, with a request that its late filing be excused. The
basis for the request was that neither Charging Party nor his
representative, Betty Levering, received notice that the hearing

-~ transcript had been issued. Foll ow ng an investigation of this

claim the request was denied. Thus, Charging Party's brief was
- not considered in the preparation of this decision.
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in the formof three witten notices of unsatisfactory service
bet ween February and July 1991 that eventually resulted in his
term nation from enploynent in Cctober 1991. These latter

adverse actions allegedly were in reprisal for Charging Party's

exercise of the protected rights cited in case No. LA-CE-3058,

“the filing of charge No. LA-CE-3058 in January 1991 and the use

of Union representation on several occasions between Cctober 1990
and June 1991.

The District denies that any of the alleged unlawful conduct
vi ol ated EERA, and asserts that all personnel actions taken
agai nst the Charging Party were for good cause. |

ELNDINGS COF FACT

Jurisdiction

Charging Party is an enployee within the neaning of section
3540.1(j) and Respondent- is a public school enployer within the.
meani ng of section 3540.1 (k). The Los Angeles County Building &
Trades Council (Union) is an enployee organi zation within the .
meani ng of section 3540.1(d)' and is the exclusive representative
of Unit E a bargaining unit of skilled crafts enployees of the
District. This unit includes the cli assifi.cati ons of electrician
and senior electrician.

Background and Fnploynent H story

Kaady was enployed by the District for nine years as an

electrician. For the five years prior to Cctober 1989, he worked
as a "troubl eshooter"” in District maintenance area 2 under the

supervi sion of Vernon G een (G een). The troubleshooter is



responsible for detecting and repairing a variety of electrical
problens that require a short period of tinme to correct. These
duties include repairs to fire alarm and bell systens that do not
requi re maj or construction or underground electrical work. Kaady
described his working relationship with G een as "mostly
har noni ous. "

In October 1989 Kaady transferred to naintenance area 19
(Area 19) and becane a nenber of the newly-created fire alarm
i nspection crew. This transfer represented a reduction in the
scope of Kaady's duties as a troubl eshooter.

Initially, the crew consisted of six enployees—three
el ectricians (Kaady, Joel MIler and John Newran [Newran]).
and three mai ntenance workers. Prior to commencing their new
assignnent, the electrician nenbers of this crew were given
.an exam nation and sonme instructions that certified their
preparation as fire alarminspectors. Oherw se, their tasks
on the crewwere within the scope of typical duties contained in
.the District's class description for electrician. The first line
supervi sor of this crewwas Bill Bourland (Bourland), a senior
el ectrician. The second |evel supervisor was Macdonnell, the

el ectrical/technical supervisor for Area 19.

The duties of the fire alarminspection crewwere to inspect
fire alarmand bell systens at all school sites in the area and
make necessary repairs and corrections, if possible, to insure
that these systens were in good working condition. Wen an

i nspection was conpleted, they were to sign an inspection sheet



certifying that the inspection had been done. These forns were
eventual ly submtted to the city fire departnent for review
The fire alarm inspection crew frequently worked on weekends

to mnimze the disruption to regular -school prograns.

A few nonths after commencing work as a fire alarm
i nspector, Kaady experienced difficulties in his working
~relationship w th . Bourl and. Kaady attributed the problens to
a lack of adequate instructions and gui del i nes about perform ng
his duties, and the failure to provide himwith the necessary
assi stance to performthe job. Kaady described Bourl and as
"verbal |y abusive, intimdating and pugnaci ous,” at tinmes, when
he asked for assistanée with a job, or objected to the way -

Bour| and wanted himto do the inspections.

Kaady's first major dispute with Bourland occurred in
January or February 1990 during an inspection at Crescent Heights
El ementary School. The di sagreenent arose over whether Kaady
should repair or have replaced mal functioning electrical swtches
- for the school's alarmand bell system Bourland felt that Kaady
should try to repair the switches and Kaady felt that they should
be replaced. After that incident, Kaady and Bourland net with
Victor Parrillo, the Area 19 nmi ntenance and operations
facilities director, to iron out their differences.

The Lassen El enentary School | ncident

On March 23, 1990, Kaady was. given an assignnent to survey
and prepare a witten report for service sw tchboards at several

school sites in his maintenance area. Prior to beginning this



rassignnment, he received a list of the schools, which included
Lassen El enmentary School (Lassen), and instructions about howto
conduct the survey and prepare the reports. On March 23, Kaady
went to Plummer El enentary School (Plummer) instead of Lassen,
as directed, but submtted a swi tchboard survey for Lassen.

On March 29, 1990, Kaady was assigned to .conduct a test
of the fire alarm system.at Lassen.- Again he went .to Pl umer,
instead of Lassen, and carried out the assignnent. Kaady's
reports showed that the work had been done at Lassen when, in
fact, it had been done at Plumer. Al though these two school s

are located in the sanme vicinity, each is clearly identified by

- nane on the exterior of the buildings.

This error led to a corrective conference wi th Macdonnel
on April 2, 1990, about Kaady's failure to follow instructions.
A written nenorandum regarding the conference was placed in
‘Kaady's personnel file.

The May_1990 Incident Regardi ng_Bourl and.

In late April 1990 Kaady and Bourl and had anot her
di sagreenent over the m splacenent of a set of keys at
M I1likan Junior H gh School during a meekend assignnent. As
a consequence, Kaady and the mai ntenance worker assigned to
assist himwere unable to get into the school clock room and
conplete the fire alarminspection at that site.

| Kaady testified that Bourland becane verbally abusive toward

hi m during a heated exchange between them about the "lost" keys.

- Ant hony Brown (Brown), the nmaintenance worker, was present when



- the dispute occurred. Brown testified that Bourland spoke in a
| oud voice while expressing his frustration about the sftuation,
but was not abusive toward Kaady. Brown denied that Bourland
used profanity in addressing Kaady.

Kaady unsuccessfully attenpted to discuss the matter further
wi th Bourland the next day, which was April 30, 1990.

A few days following this attenpted di scussion, Kaady nmade
remar ks on three separate occasions, between May 3 and 11, to
several co-workers, including Newran, Kurt Machtolf (Machtolf)
and Brown, words to the effect that he was so angry w th Bourl and

- about their dispute that he:

felt like going home . . . getting his
gun . . . and com ng back to shoot Bourl and,
but instead went to ny psychiatrist to calm

down.

Later, Machtolf, believing that Kaady was serious and that
‘his comments were "unusual and out of the ordinary," inforned
Bourl and about them and the fact that simlar comments were made
to other crew nmenbers.

Bour |l and tol d Macdonnel |l about Machtolf's report of Kaady's
remarks. Bourl and was concerned, but not actually frightened
by the coments. Neither Bourland nor Macdonnell took further
action to question Kaady about his reported comments.

Bourl and continued to supervise Kaady after this incident;
however, he described the work environnent as-"tense" at tines
because of the reluctance of other crew nenbers to work with
. Kaady.. Bourl and viewed Kaady as poorly organi zed, which
contributed, in part, to his difficulty in conpleting
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assi gnnents. Sone nenbers of the fire inspection crew felt that
- Kaady was a frequent conplainer, with an annoying attitude and
behavi or on the job.

Sonetinme in 1990 Newran once w tnessed Kaady |ose his tenper -
and beat a chair against a door in a fvolatile, expl osi ve" manner
after -he had difficulty reaching a fire alarmbell at a schoo
" where they were conducting an inspection. - Machtolf also saw him
becone very upset, using profanity and scream ng over a ninor
alarmw ring problem at another inspection site. Also, Kaady

and Brown, who was assigned to assist Kaady, had frequent work-
‘related di sagreenents over how the assignnents should be
conpl et ed.

The Cctober 18 _ 1990 | nci dent
On Cctober 18, 1990, Kaady was tenporarily assigned to the

Area 19 boiler crewto supply the transforner boilers at Jordan
H gh School wth electrical power. H's work was supervised by
Fernando Sanchez (Sanchez), the heating, ventilation and air
conditioning supervisor for Area 19. Sanchez gave Kaady ver bal
i nstructions about howto cbnplete the assignnent. However,
bef ore he began, Kaady requested a witten job plan, a materi al
list and the assistance of a second electrician to "pull" the
el ectrical wire to the transforner. Sanchez took Kaady the job
ticket and sketches nmade by the planner for his review

After surveying the work site, Kaady told Sanchez that the
wor ki ng conditions were unsafe because the job involved the use
of netal scaffolding and contact with what he believed was 480

volts of energized electricity.



Later that day, Bourland and Parrillo visited the job site
- and Kaady renewed his conplaint to them about what he regarded as
an unsafe work situation. The supervisors provided Kaady with a
| adder, additional verbal instructions and informed himthat no
addi tional electrician was avail able or needed for assistance in
pulling the wire. Once the |adder was provided, the supervisors
felt that they had adequately responded to Kaady's conpl aint.
Kaady was directed to use one of the three el éctri cal mai ntenance
wor kers assigned at the site to "pull the wire" to conplete the
j ob. Kaady still objected to conpleting the job without a second
- electrician present, and stated that he was going to call the
State Division of Cccupational Safety and Health Adm ni stration,
(CSHA) to report a safety problem Kaady testified that he did
call OSHA, but never filed a witten or formal safety conpl aint
about this situation with OSHA, the D strict or the Union.

The col l ective bargai ning agreenent (CBA) between the Union
and the District* contains a provision on safety conditions. It

states as foll ows:

“PERB Regul ation 32120 (Cal. Code of Regs., tit. 8, sec.-
32120) requires enployers to file copies of their CBAwth
exclusive representatives with the appropriate PERB regi onal
office. A true and accurate copy of the 1986-1992 Unit E CBA
between the Union and the District is maintained in the PERB
Los Angel es Regional Ofice. Oficial notice may be taken of
the contract under PERB precedent. (Ant el ope ‘Val | ey_Communi ty
Coll ege District (1979) PERB Decision No. 97; John Swett Unified
School District (1981) PERB Decision No. 188; Conpton Community
ColTege District (1988) PERB Decision No. 704.)

The Union and the District have been parties to a CBA
in effect, by its terns as nodified by successor reopener
negoti ations, from 1986 to Septenber 15, 1992.
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ARTI CLE XVI |

SAEETY CONDI TI ONS

1.0 The responsibility for providing for

reasonably safe working conditions which

are in conformance with the applicable |aw

and which are within fiscal constraints

shall be the District's. Enployees shal

be responsible for conplying with safety

procedures and practices and for reporting to

the i nmedi ate supervisor as soon as possible

any unsafe condition, facility, or equipnent.

At each Mai ntenance Area and nmajor work site,

there shall be posted the nanme of an

i ndi vidual designated by the D strict

to receive enployee reports of unsafe

conditions. There shall be no reprisa

agai nst an enpl oyee for reporting an unsafe

condition, facility or equi pnent.
Macdonnel | was the person designated to receive enpl oyee reports
of unsafe working conditions in Area 19; however, Kaady never
reported his concerns directly to Macdonnel |

Macdonnel | descri bed the Jordan assignnent as a "relatively
superficial job" that did not involve Kaady's exposure to
energi zed 480 voltage. Sanchez also testified that Kaady was
never exposed to live 480 voltage on this assignnment because the
- electrical supply to the transfornmer was di sconnected and the job
was never conpl et ed.
Wi |l e working on this assignnent, Kaady failed to establish

a tenporary bypass electrical systemthat would allow himto
supply the power to the transforner wthout disruption to the
el ectrical power for the school's bell system As a result, the

bell and public address systemwas disconnected and i noperable

.. for approximately 10 to 15 m nutes.
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Following this incident, Kaady took job-related
stress | eave, as provided for by the CBA, from Qctober 18 to
approxi mately Novenber 2, 1990.° The record does not establish
whet her Kaady took perm ssive or nmandatory | eave.

Shortly after Kaady returned to work, he had a corrective
-conference wi th Macdonnell, Parrillo and Joe Vaughn (Vaughn), the,
- Uni on busi ness representative, on Novenber 16. At this neeting,
Kaady's overall performance during the previous few nonths was
di scussed, and corrective neasures were established for his

i nprovenent. A witten nmenorandum of the conference was | ater

"~ - given to Kaady.

On the day of this conference, Kaady conplained of insomia,
headaches, stomach pains, nightmares and.other physical synptons.
Ef fecti ve Novenber 16, he was allowed to extend his industrial
i |l ness |eave.

Bef ore Kaady returned to work, he spoke wi th Macdonnel
in |ate Novenber about his general nedical condition. Because
of Macdonnel|l's reservation about Kaady's fitness to resune
his duties, wth Kaady's perm ssion, Micdonnell telephoned his
psychiatrist. The doctor's reference to Kaady's possible "self-

destructive or inappropriate behavior"” unless his work |ocation

Article XIl governs |eaves of absence. Section 1.0

defines "leaves" as either "permssive" or "mandatory." [If a
leave is "permssive," ". . .the District retains discretion
as to whether they are to be granted and as to the starting and
endi ng dates of the leave." The District has no discretion

. as .to whether "mandatory" l|eave is to -be granted to a qualified
enpl oyee. Section 12.0 et seq. contains |anguage pertaining to
paid industrial injury/illness |eave.
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~ was changed, alarnmed Macdonnell. Macdonnell discussed the matter
“With his supervisors and it was decided that Kaady should be
exam ned by an independent psychiatrist. Parrillo notified Kaady
of this decision by letter, on or about Novenber 26.

When Kaady attenpted to return to work on Decenber 10,
1990, the District refused to authorize his.return until he
was exam ned by a counselor selected by the District. Despite
cl earance by his private psychiatrist, according to the District,
it wanted another evaluation to insure that Kaady did not present
a danger to hinself or his co-workers.

Kaady appealed the District's nedical disqualification from
~his return to service with the District personnel conm ssion.
The personnel conm ssion received the evaluation fromthe
i ndependent nedi cal exam ner on or about Decenber 26, stating
that Kaady was fit to resune work, and recomrendi ng that he be
given a requested transfer and continue therapy for nonwork-
rel ated problens.. The personnel comm ssion adopted these
- recommendations on or about January 30, 1991. Kaady was all owed
to return to work on February 1, 1991.

The Notices of Unsatisfactory Service |Issued February 1. 1991

On February 1, the day that Kaady returned to work
fromhis |eave of absence, Parrillo issued himtwo notices of
unsatisfactory service. One notice, covering the period from
May 3 through May 11, 1990, charged himwth "diséourteous,

abusive, or threatening treatnent of the public, enployees, or
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students . . . ." The conduct which forned the basis for this
notice were the statenents Kaady nmade in early May 1990 to
co-wor kers Newran, Machtolf and Brown about his anger toward
Bourland. This notice recommended no disciplinary action.

According to Sue Canpbell (Canpbell), the D strict personnel
~representative for classified enployees, the personnel office did
not |earn about Kaady's "threat" statenments until several nonths
after they were nmade. She personally interviewed the three
enpl oyees, who wote statenents-in early Decenber 1990, before
deciding to issue a notice. Though she considered the statenents
serious enough to warrant dism ssal, no disciplinary action was
recommended as an acconmopdation of Kaady's illness. Instead, the
notice was issued as a warning.

The second notice, covering the period from Qctober 18 to
Novenber 16, 1990, charged Kaady with "inconpetency, inefficiency
and inattention to or dereliction of duty." This notice
referenced five instances of Kaady's unsatisfactory perfornmance
bet ween February and Novenber 1990 (sone of which is described
supra) during which tinme he worked on the fire alarminspection
and the boiler crews. This notice recommended a five-day
suspensi on.

Kaady, Vaughn, Parrillo, Mcdonnell and Canpbel | net
on February 9, 1991, for an admnistrative review of the two
unsatisfactofy noti ces. Kaady al so submtted witten rebuttal
to the charges on or about February 11. In April, the five-day

suspensi on was inposed on Kaady.
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Ef fective February 1, Kaady was assigned permanently as an
‘electrician to the boiler crew, working under the supervision of
Sanchez.

The March 1991 Incident at Abram Frei dman Cbcupational Center
(AEQC)

Bet ween March 18 and March 22, Kaady was assigned to AFOC to
install a fuse disconnect switch for .a chiller to increase the
voltage froma transforner. Before he started this assignnent,
Sanchez gave Kaady oral instructions about how to conplete the
job. Even so, Kaady again asked for a witten job plan, a
-material list and an assistant journeyman el ectrician, since
he again believed that he would be wor ki ng with high voltage.
Sanchez told himthat there were workers at the site who coul d
assist him but the assistant did not have to be a journeynman
el ectrician.

After a few days, it becane apparent to his supervisors
t hat Kaady was havi ng problens conpleting this assignnent, so
Macdonnel | prepared a detailed set of witten installation
‘instructions. = These instructions were given to Sanchez, who
delivered themto AFOC and posted them on the transforner itself.
They were never personally handed to Kaady. Kaady conpleted the
installation, but incorrectly mﬁred the transforner, thereby
decreasing the voltage (to 240 volts), instead of increasing

it to 480 volts as directed.

At the hearing, Kaady admtted seeing the instructions, but
‘testified that .he did not understand that they were for himto
use to conplete the assignnent.

15



[he May_31,_1991. Incident with Sanchez

On or about May 28, Kaady was assigned to install an
el ectrical conduit at Sunland El enentary School. On May 31,
Kaady had a tel ephone conversation with Sanchez about his

progress in conpleting the assignnent. Sanchez felt that Kaady

- was taking too.long to do the job since-.it was not conplicated.

- Sanchez told Kaady that it was a sinple job and should have been ..

conpl eted. Kaady responded to Sanchez as foll ows:

You know, I'Il tell you what is sinple. What

is sinple is what you' re doing over there

sitting on your ass telling ne what to do.

That is sinple.
Sanchez told Kaady that he did not appreciate being spoken to
that way, and, in response, Kaady said that he was not serious,
but just joking. Sanchez did not regard the remarks as
‘insignificant. He reported themto Parrillo and asked him
to have Kaady "written up."

On June 13, Parrillo and Macdonnell net wth Kaady and

- Vaughn in a predisciplinary neeting. Kaady was presented with
~a witten list of -several instances of inproper conduct or
performance between March 18 and June 7. The details of those
incidents are set forth supra. except for allegations that he
failed to report directly to his Sunland school assignnment on
May 28, and read a newspaper for 20 m nutes before the end of

the work day on May 31. The neeting was brief ‘because Kaady

refused to discuss the allegations without his attorney present,

= even though -Vaughn -was there as his Union representative.
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Parrillo received a letter, on or about June 25, from

~ . attorney Al ene Ganes, responding, on Kaady's behalf, to the

al l egations presented at the June 13 neeting and accusing the
- District of harassing him Parrillo notified the classified
personnel office that he had received the June 25 letter;

- however, the District did not. respond to it. Kaady al so
submtted witten rebuttal to these allegations.

The Notice of Unsatisfactory Service |Issued July 12. 1991

Kaady received a third notice of unsatisfactory service on
~July 12, charging himw th "abusive behavior, inefficiency and

inattention to or dereliction of duty." This notice was based

. onthe itens presented at the June 13 predisciplinary neeting.

On August 2, the District sent Kaady a notice of intended
di sci pline, recommending his dism ssal fromservice. The
recomendation for dism ssal was based on: = (1) a notice of
unsati sfactory service issued January 29, 1986, for simlar

causes, with no recomended di scipline; (2) the notice of

- .-unsatisfactory service issued February 1, with a five-day

suspension; (3) the interimcounseling that Kaady received
in 1990; and (4) the July 12 notice of unsatisfactory service.
The District board formally dism ssed Kaady from enpl oynent
on Cctober 8.
Kaady appealed his dismssal with the D strict personnel
comm ssion and, at the tinme of the hearing, was schedul ed for

an appeal hearing on January 22, 1992.
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1 SSUFS
Whether the District's actions agai nst Kaady, between
Decenber 1990 and Cctober 1991, were taken in reprisal for his
exercise of protected rights in violation of section 3543.5(a)
and (b)?
CONCLUSIONS COF L AW
Section 3543 guarantees public school enployees the right
to:
. . form join, and participate in the
activities of enpl oyee organi zati ons of
their own choosing for the purpose of
representation on all matters of enployer-
enpl oyee relations. . . . [and] represent
thenselves individually in their enpl oynent
relations with the public school enployer,
Section 3543.5(a) prohibits an enployer frominposing reprisals
or discrimnating against enpl oyees because of the exercise of
such rights.
Cases alleging discrimnation or reprisal are anal yzed by
the test established in Novato Unified School District (1982)
"PERB Deci sion No. 210. There, in order to establish a prim
facie case of discrimnation or reprisal, the charging party mnust
first show that he engaged in conduct that is protected activity
within the heaning of EERA (Novato Unjified SQthI District,
supra; Pleasant Valley_ School District (1988) PERB Deci sion
No. 708.)

The record shows that Kaady engaged in several activities

~ that -are protected under - EERA, including his conplaint about
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an unsafe working condition at Jordan H gh School, the use of
- contractual |y provided industrial illness |leave, the use of Union
representation regardi ng work-related problens, and the filing of

an unfair practice charge. The safety conplaint and the use of

industrial illness |eave were not only protected under EERA, but |
al so were an assertion of contractual rights. It is further
noted that Article XVII, section 1.0 contains |anguage protecting

an enpl oyee against reprisal for "reporting an unsafe condition,

facility or equipnment." (Pleasant Valley School District, supras

PERB Deci sion No. 708; North Sacranento School District (1982)

PERB Deci si on No. 264.)

Al t hough the District disagrees that an unsafe or hazardous
wor k conditioh existed with respect to Kaady's Jordan H gh School
assignnent, it does not dispute the protected nature of Kaady's
conduct in making the conplaint or participating in the other
activities.

The Novato test next requires that the enployer have actual
or inmputed know edge that the alleged discrimnatee engaged in

protected conduct. (Mreland Elenmentary_School District (1982)

PERB Decision No. 227.) It is undisputed that various District
representatives, including several of Kaady's supervisors and
District personnel managers, were either present when Kaady
engaged in his various protected activities or were notified of

such activity in witing.
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Kaady personally |odged his conplaint about the unsafe
wor k assignnment and the threat to call OSHA with his supervisors,
Bourl and and Parrillo, when they vi si ted the job site to inspect
the situation.

Kaady's use of industrial illness |eave and his appeal of
~the District's nedical disqualification fromreturn to service
were wel | -known to Macdonnell, Parrillo and Canpbell, the
personnel representative, because of their personal involvenents
in processing his case.

It is unclear when Parrillo and other District
~representatives first learned that Kaady had filed his initia
unfair practice charge against the District. The charge was
filed with PERB on January 29, 1991

Kaady's use of Union representation and assi stance regarding
wor k-rel ated problens is well-docunented and was known to all his
i mredi ate supervisors and District personnel nanagers since
several of themnet with Union representative Vaughn and Kaady in
predi sci plinary and adm nistrative review neetings in 1990 and
1991.

Finally, the Charging Party is required to establish a
nexus; i.e., that the adverse actions taken by the enpl oyer were
nmotivated by his protected activities. Various factors have been
enpl oyed to determ ne unlawful notivation in reprisal cases.
Statenents of, or indicating such notive, are certainly a strong

i ndi cation thereof. (Santa Clara Unified School District (1979)

PERB Decision No. 104.) Since this sort of overt proof is often

nonexi stent in reprisal cases, circunstantial evidence may
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establish the required enployer aninus. Factors which are
‘considered include the proximty of the adverse action to
know edge of the protected activity (timng),® disparate
treatnment,’ failure to follow usual procedures,® a pattern of
uni on aninus, ® and/or shifting justifications for the action
taken and the cursory investigation thereof.?*

However, the nere fact that an enployee is or was
participating in union activities does not give himimmunity from
routi ne enpl oynent decisions or insulate himfromdi scharge for

m sconduct . (Martori Brothers Distributors v. Agricultural Labor

* . Relations Board (:1981) 29 Cal.3d 721 [175 Cal.Rptr. 626].) In

Martori, the court held that:

[When it is shown that the enpl oyee is
guilty of msconduct warranting di scharge,

t he di scharge should not be deened an unfair
| abor practice unless the board determ nes
that the enpl oyee woul d have been retai ned
"but for" his union nmenbership or his
performance of other protected activities.
(1d. at p. 730.)

There is no direct evidence denonstrating ani mus t oward

‘Kaady because he engaged in protected conduct.

®(North Sacranento_School _District, supra, PERB Decision
No. 264.) -

‘(State of California (Departnent of Transportation) (1984)
PERB Deci si on No. 459-S.)

8(santa Clara Unified School District, supra, PERB Decision .
No. 104.)

®(Cupertino Union Elenentary_School District (1986) PERB
- Deci sion No. 572.)

(state of California (Department of Parks and Recreation
(1983) PERB Deci sion No. 328-S.)
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Charging Party argues that unlawful notivation can be
inferred fromthe actions of Parrillo and Macdonnell when they
‘delayed his return to work fromindustrial illness |eave from
Decenber 10, 1990, to February 1, 1991. He points to the timng
of this delay followng his safety conplaint in Cctober 1990 and
‘his exercise of the right to take.the industrial illness |eave
starting Novenber - 16, 1990. Additionally, Charging Party
contends that the explanation presented by the District for the
delay is pretextual, since he was not aware that his My 1990
comments about Bourland were an issue or that an investigation
‘was undertaken until he received the notice of unsatisfactory
service on February 1, 1991. Kaady al so contends that, if
his statenents about Bourland created such a "threatening
environnent" as the District clains, the District's delay of
al nost nine nonths before taking any action against himraises
serious doubts about the validity of the delay and the
unsatisfactory notice. Kaady maintains that an inference

of unlawful notive can be nade fromthis evidence.

The timng of these two adverse actions did follow closely
after Kaady's involvenent in protected activities. The delay of
his return to work and the initial investigation of the May 1990
remar ks both occurred within two nonths after Kaady nade his
safety conplaint to Parrillo and Bourland and went on industri al

illness | eave.

It is undisputed that Macdonnell knew about the runored
comments in May 1990. Yet, when Kaady was counsel ed by
Macdonnel | and Parrillo on Novenber 16, 1990, about his
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- performance deficiencies that lead to the February 1, 1991,
.-notice recommendi ng a five-day suspension, no nention was nade
~of his alleged inappropriate remarks about Bourland. Apparently, .
“this aspect of Kaady's behavior was of no great concern to his
supervi sors in Novenber 1990.
.- Kaady's- use of union representation at counseling and.

predi sciplinary neetings with Parrillo, Macdonnell and Sanchez .
(June 13, 1991, neeting only) in Novenber 1990, February 1991 and
June 1991, is interwoven with the timng of the July 12, 1991,
unsati sfactory notice; the August 2, 1991, notice of intended

dismissal: and his termination in October 1991. There is sone

~ correlation between the District's know edge of this protected

activity and these adverse actions against him Tinming, along
wi th other factors, can lead to an inference of unlawful notive.
"Assunming that the element of timng is present in this case,

timng al one does not establish unlawful notivation. (Charter

Oak linified School District (1984) PERB Decision No. 404.)

The record fails to establish any of the other indicia of
aninmus, and it is the Charging Party's burden to present such
evi dence.

Al though there is evidence of significant friction between
Kaady and Bourland during the tinme that Kaady was assigned to the
fire alarn1inspection-crem4 there is no indication that Bourl and,
or any of the other supervisors, showed hostility or animnus
toward Kaady's safety conplaint. In fact, Parrillo considered
the safety issue rectified when Kaady was provided with a | adder,
as requested, and inforned that adequate assistance was avail abl e
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when needed to pull the wire at the Jordan H gh Schoo
assignnent. There is no indication that this issue was given any
~further consideration by the District until the Charging Party
raised it in his first unfair practice charge.

No evi dence was presented to show that Kaady was subjected
~to disparate treatnent with respect to-the frequency or types of .
di sciplinary actions taken against him Nor was a pattern of
uni on ani mus denonstrated. Macdonnell testified that he is a
uni on nenber, as are nost enpl oyees under his supervision.
According to Parrillo, union representation of nenbers of Unit E

"i's quite common in the maintenance and operations division.

-~ Thus, Kaady's representation did not engender hostility toward

such activity.

Kaady contends that the District failed to follow its usual
procedures in that it did not provide himw th notice of the
al l egations of msconduct in May 1990 before inposing discipline.
Wil e the al nost nine-nonth delay between his alleged
“ i nappropriate behavior and the subsequent discipline present
guestions as to their propriety, the eVidence fails to establish
that, in simlar cases, the District's policy or practice was to
di sci pline enpl oyees nore pronptly.

Simlarly, the evidence also fails to establish shifting
expl anations for Kaady's discipline and eventual term nation from
enpl oynent or a cursory investigation thereof. There is no basis
for inferring unlawful notivation in connection with these

adverse actions.
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| Based on the foregoing, it is concluded that the evidence

- fails to establish a prima facie case of reprisal for protected
activity. Wiile this finding nakes it unnecessary to conplete
the Novato analysis, it is further concluded that the District
has rebutted any prima facie case which m ght have been
‘established by a preponderance of the evidence. . The District
presented anple reasons to support its belief that Kaady failed
to attain and sustain an acceptable |evel of perfornmance and
conduct, despite counseling and the issuance of three notices

of unsatisfactory service between February 1 and July 12, 1991.
“Thi s evidence, coupled with Kaady's prior disciplinary record and
evi dence of unacceptabl e performance even prior to his protected
activity, establishes that the District would have issued the
three 1991 notices of unsatisfactory service and recomended
Kaady's dism ssal from service, absent his protected activity.

(Baldwin Park Unified School District (1982) PERB Deci sion

No. 221.)
There is no evidence, likewise, that the District's actions
agai nst Kaady in any way violated the Union's rights under EERA

Thus, there is no basis for finding a violation of section

3543.5(b). (Tahoe-Truckee Unified School D strict (1988) PERB
Deci si on No. 668.)
Based on these conclusions, both charges and conpl aints
shoul d be dismssed in their entirety.
PROPOSED ORDER
Based upon the foregoing findings of fact, conclusions of
‘law and the entire record in this case, and no violations of
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t he Educational Enploynent Rel ations Act having been found:
It is hereby ORDERED that Unfair Practice Charge

No. LA-CE-3058 and LA-CE-3099, as anended, and t he conmpani on

conplaints are DI SM SSED

Pursuant to California Code of Regulations, title 8, section

- 32305, this Proposed Decision and Order shall. becone final unless

- a party files a statenent of exceptions with-the Board itself, at
the headquarters office in Sacranmento, within twenty (20) days of
service of this Decision. I n accordance with PERB regul ati ons,
the statenent of exceptions should identify by page citation or
exhi bit nunber the portions of the record, if any, relied upon
for such exceptions. (See Cal. Code of Regs., tit. 8, sec.
32300.) A docunent is considered "filed" when actually received
before the close of business (5 p.m) on the |last date set for
filing, ". . .or when sent by telegraph or certified or Express
United States mail postmarked not |later than the |last day set for
filing. . . ." (See Cal. Code of Regs., tit. 8, sec. 32135;
Code Civil Proc., seb. 1013(a) shall apply.) Any statenent of
exceptions and supporting brief nust be served concurrently with
its filing upon each party to this proceeding. Proof of service
shal | acconpany each copy served on a party or filed wwth the
Board itself. (See Cal. Code of Regs., tit. 8, secs:. 32300,
32305 and 32140.)

Dated: My 22, 1992 }M«.‘_/

W JEAN THOVAS
Admni strative Law Judge
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