STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

TEMPLE CI TY UNI FI ED SCHOOL DI STRICT, )
)
Enpl oyer, ) Case No. LA-S-122
) (LA- R- 236)
and )
) PERB Decision No. 1110
CALI FORNI A SCHOOL EMPLOYEES )
ASSOCI ATI ON AND I TS CHAPTER 105, } June 22, 1995
Excl usi ve Representative, )
)
and )
)
TEAMSTERS LOCAL 495, )
)
Petitioner. )
)
)
Appear ances: Parker, Covert & Chidester by Julie A MC oskey,

Attorney, for Tenple Gty Unified School District; California
School Enpl oyees Associaiton by Arnie R Braafladt, Staff
Attorney, for California School Enployees Association and its
Chapter 105; Wbhl ner, Kaplon, Phillips, Young & Barsh by John A
Si queiros, Attorney, for Teansters Local 495.
Before Carlyle, Garcia and Johnson, Menbers.
DECI SI ON

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the Tenple
Gty Unified School District (Dstrict) and the California School
Enpl oyees Association and its Chapter 105 (CSEA) to a PERB
hearing officer's proposed decision (attached) to grant a
severance petition which was filed by Teansters Local 495
(Teansters).

The Board has reviewed the entire record in this case,

i ncluding the proposed decision, transcripts, the District's and



CSEA' s appeal s, and the Teansters' response thereto. The Board
finds the hearing officer's findings of fact and conclusions of
law to be free of prejudicial error and adopts themas the
decision of the Board itself.

BACKGROUND

The Teansters seek to carve a group of operations-support
services enployees froma wall-to-wall unit of approximtely
200 classified enployees of the District who are currently
represented by CSEA. The petition was opposed by both CSEA
and the District.

I n support of its severance petition, the Teansters cite
PERB precedent and the fact that during the past few years
CSEA has not adequately represented these enpl oyees' interests.
The Teansters contend that the District's cut backs
di sproportionately inpacted the group of enployees. The
Teansters al so assert that the District cannot denonstrate by
substantial evidence the detrinental effect another bargaining
unit would have on the District's efficiency of operations.

In response to the Teansters, CSEA contends that nenbers
of the operations-support services enployees actively participate
as officers and nenbers of the negotiating team The Teansters'
petition, according to CSEA, woul d disrupt a |long, stable and
productive 17-year negotiating history that exists between them
and the District. CSEA asserts that the primary notivator behind
the initiation of the severance petition was a disgruntled

menber, who |lost CSEA s presidential election by one vote, and



that person should not be rewarded with the creation of a
separate bargai ning unit.

The District supports CSEA' s position. The District
contends that the presunption in favor of the type of units in

Sweet wat er _Uni on Hi gh_School District (1976) EERB Decision No. 4!

(Svweetwater) is rebuttable and has been net. This contention is

based on the parties' I|engthy negotiating history, the comunity
of interest factors shared between the operations-support
services and other enployees in the wall-to-wall unit, and

t he inpact another bargaining unit will have on a small schoo
district.

HEARI NG OFFI CER' S PROPOSED DECI Sl ON

The hearing officer, addressing the issue of whether
t he proposed unit should be severed, cited Sweetwater for the
establishment of three classified units which PERB now considers
"presunptively appropriate.” Those three units are: (1)
instructional aides, (2) office-technician and business services,
and (3) operations-support services.

Rel yi ng on PERB precedent, the hearing officer stated that
a strong comunity of interest normally exists anmobng enployees in
each of these three groups, thus shifting the burden to the party

seeking a unit or units different fromthe Sweetwater unit

configuration. Neither party contested the fact that the unit

sought by the Teansters is a type of unit found in Sweetwater.

'Prior to January 1, 1978, PERB was known as the Educati onal
Enpl oynent Rel ati ons Board (EERB).
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As such, according to the hearing officer, the Sweetwater

presunption is applicable and nust be rebutted by denonstrating
that the wall-to-wall unit is nore appropriate than a type of

unit found in Sweetwater.

To determ ne whet her the presunption was rebutted, the
hearing officer weighed the community of interest, the efficiency
of the District's operations and the established practices of the
District. In addition, the hearing officer also considered the
negotiating history of CSEA and the District. The hearing
officer rejected CSEA's disgruntled enpl oyee conjecture and
granted the Teansters' severance petition based on CSEA s and

the District's failure to overcone the Sweetwater presunption.

APPEAL
On appeal, the District and CSEA rai se exceptions previously
consi dered by the hearing officer in the proposed decision. The
only rel evant exceptions on appeal concern the Sweetwater
presunption. Both the District and CSEA contend that the
hearing officer erred in finding that the presunption is with

the proposed Sweetwater unit. The District contends that it is

the Teansters and not the District and CSEA who nust rebut the
presunption. The contentions are based on the fact that the

existing unit has a |long-established history and therefore, the
burden is on the proposed unit rather than an existing unit to

rebut the Sweetwater presunption.

The Teansters reject the District's and CSEA' s argunents and



supports the hearing officer's findings that there is anple
evidence that the District and CSEA failed to overcone the
Sweet wat er presunption.
DI SCUSSI ON
Section 3545(a) of the Educational Enploynment Rel ations Act
(EERA)? sets forth the following criteria to be considered in
determ ning the appropriate unit:

I n each case where the appropriateness of
the unit is an issue, the board shall decide
the question on the basis of the comunity
of interest between and anong the enpl oyees
and their established practices including,
anong ot her things, the extent to which

such enpl oyees belong to the sane enpl oyee
organi zation, and the effect of the size of
the unit on the efficient operation of the
school district.

Sweetwater is a pivotal case to consider when determning the

appropriateness of a unit. |In Sweetwater the Board established
three presunptively appropriate units for classified enployees:
(1) instructional aides, (2) office-technician and business
services, and (3) operations-support services unit. As the
hearing officer correctly found, the burden then shifts to the

party seeking a unit or units different than the Sweetwater unit

configuration. Therefore, either the District or CSEA nust

overcome the standards articulated in Sweetwater and denonstrate

that a wall-to-wall unit is nore appropriate than a Sweetwat er

confi guration. (San Juan Unified School District (1995) PERB

Decision No. 1082.) They failed to do this. Neither the

EERA is codified at Governnment Code section 3540 et seq.
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District nor CSEA have overcone the Sweetwater presunption that

an operations-support services unit is a PERB-preferred unit as
conpared to the wall-to-wall unit the District and CSEA
voluntarily created.

For essentially the sane reasons, we find that the severance
petition of the Teansters shoul d be granted.

CONCLUSI ON

W find that the District and CSEA failed to show that
a wall-to-wall unit of classified enployees would be nore
appropriate than the proposed unit of operations-support services

enpl oyees and, thus, have failed to overturn the Sweetwater

presunption. W also find that the hearing officer was

correct in determ ning that the type of unit in Sweetwater is

presunptively appropriate and that the burden is on CSEA and the
District to establish that the wall-to-wall unit presently in
exi stence is nore appropriate. Therefore, under the specific
facts of this case, the Board finds that a new unit conprised
of the specified classifications is an appropriate unit for
representati on purposes under EERA.

ORDER

Based on the adopted findings of fact, conclusions of |aw,

the discussion herein and the entire record in this case, the
Teansters's petition for severance of a unit consisting of
enpl oyees working in food services and nmai ntenance and operations

i s hereby GRANTED.



The Board finds the followng unit is appropriate for
nmeeting and negotiating, provided an enpl oyee organization
becones the exclusive representative:

Unit Title: Operations Support

Shal l. I.nclude: The classifications of:

Caf eteria Assi stant Groundskeeper

I
Cafeteria Assistant |1 Groundskeeper |11
Cafeteria Assistant 111 G oundskeeper 111
Cafeteria Manager | G oundskeeper/ Repai r per son
Cafeteria Manager |1 Uility Wrker
Cust odi an Mai nt enance Wor ker |1/ Gener al

Head Custodian | Food Services Delivery Driver
Head Custodian 11 St or ekeeper Delivery Driver

Head Custodian 111 Head St orekeeper
At hl etic Equi pnrent Manager Facilities Team Leader

Canpus Supervi sor
Shall Exclude: Al other enployees, including managenent,

supervi sory and confidential enployees.

Wthin 10 days follow ng issuance of this Decision, the
Tenple Gty Unified School District shall post on all enployee
bulletin boards in each facility of the enployer in which nenbers
of the unit described in the decision are enployed, a copy of the
Notice of Decision attached hereto as an Appendi x. The Notice
of Decision shall remain posted for a m ni numof 15 wor kdays.
Reasonabl e steps shall be taken to insure that the Notice is not
reduced in size, defaced, altered or covered by any material.

The enpl oyee organi zati ons whose nanes shall appear on
the ballot are California School Enployees Association and
its Chapter 105, and Teansters Local 495, unless one of these
organi zations infornms the regional director in witing, wthin

15 days after the enployer posts the Notice of Decision, that it



does not desire to participate in the election. The regional
director shall conduct an election at the end of the posting
period in such unit if: (1) both of the above-naned enpl oyee
organi zations desire to participate in the election, or (2) only
one organi zation desires to participate and the enpl oyer does not
grant voluntary recognition.

The Board hereby ORDERS that this case be REMANDED to the
San Francisco Regional Director for proceedings consistent with

thi s deci sion.

Menbers Carlyle and Garcia joined in this Decision.



APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An agency of the State of California

CASE: TEMPLE CITY UNI FI ED SCHOOL DI STRI CT
Case No. LA-S-122 (R 236)
PERB Deci si on No.

EMPLOYER: Tenple Gty Unified School District
9516 Longden Avenue
Tenple Cty, CA 91780
(818) 285-2111

EMPLOYEE ORGANI ZATI ON
PARTI ES TO PROCEEDI NG

California School Enployees Association
and its Chapter 105

1100 Corporate City Drive

Monterey Park, CA 91754

(213) 881-9333

Teansters Local 495

1616 W N nth Street, Room 206
Los Angel es, CA 90015

(213) 387-6106

FI NDI NGS:

The Board finds the following unit is appropriate for
nmeeting and negotiating, provided an enpl oyee organization
becones the exclusive representative:

Unit Title: QOperations Support

Shal |l _Include: The classifications of:

Cafeteria Assistant | G oundskeeper |

Cafeteria Assistant 11 G oundskeeper 11

Cafeteria Assistant |11 G oundskeeper |11

Caf eteria Manager | G oundskeeper/ Repai r per son
Caf eteria Manager || Uility Wrker

Cust odi an Mai nt enance Wor ker 11/ CGener al
Head Custodi an | Food Services Delivery Driver
Head Custodian |1 St or ekeeper Delivery Driver
Head Custodian 111 Head Storekeeper

At hl etic Equi prent Manager Facilities Team Leader

Canpus Supervi sor

Shall Exclude: Al other enployees, including managenent,
supervisory and confidential enployees.




Pursuant to PERB Regul ation section 33450, within 10 days
follow ng issuance of this Notice of Decision, the Tenple dty-
Uni fied School District shall post on all. enployee bulletin
boards in each facility of the enployer in which nenbers of
the unit described in the decision are enployed, a copy of this
Noti ce of Decision. The Notice of Decision shall remain posted
for a mnimumof 15 workdays. Reasonable steps shall be taken to
insure that the Notice is not reduced in size, defaced, altered
or covered by any material.

The enpl oyee organi zati ons whose nanes shall appear on
the ballot are California School Enployees Association and
its Chapter 105 and Teansters Local 495, unless one of these
organi zations infornms the regional director in witing, wthin
15 days after the enployer posts the Notice of Decision, that
it does not desire to participate in the election. The regiona
director shall conduct an election at the end of the posting
period in such unit if: (1) both of the above-nanmed enpl oyee
organi zations desire to participate in the election, or (2) only
one organi zation desires to participate and the enpl oyer does not
grant voluntary recognition.

Dat ed: TEMPLE G TY UN FI ED SCHOOL
DI STRI CT

Aut hori zed Agent

TH'S I'S AN OFFI CI AL NOTI CE. | T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED | N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.
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Appearances; Parker, Covert & Chidester by Mark S. WIlians and
Julie A. McC oskey, Attorneys for Tenple Gty Unified School
District; Arnie Braafladt, Attorney, for California Schoo

Enpl oyees Association and its Chapter 105, Chapter 105; Wbhl ner,
Kapl on, Phillips, Young & Barsh by Panela Ann Conl ey, Attorney
for Teansters Local 495.

Bef ore Roger Smith, Hearing Oficer.
PROCEDURAL HI_STORY

On March 22, 1994, Teansters Local 495 (Teansters) filed a
severance petition with the Public Enploynent Rel ations Board
(PERB or Board).! That petition seeks to sever a group of
enpl oyees working in food services, grounds, maintenance,

custodi al and security out of an existing wall-to-wall classified

!See PERB Regul ations 33700 and 33710. PERB regul ati ons are
codified at California Code of Regulations, title 8, section
31001 et seq.

This proposed decision has been appeal ed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have been
adopted by the Board




unit at the Tenple Gty Unified School District (District). This
unit is currently represented by California School Enployees
Associ ation and its Chapter 105 (CSEA). The petition was found
to have been tinely filed and have sufficient proof of support by
PERB's San Francisco Regional Director. CSEA opposed the
petition. The District initially took no position as to the
petition, but later also opposed the petition. A settlenent
conference held on July 14, 1994, was unsuccessful.

A hearing was conducted on Septenber 13, 14 and 15, 1994. A
transcript was prepared. Briefs were submtted and the case was
subm tted for decision on Novenber 7, 1994.

Fl NDI EA

The District is a public school enployer within the neaning
of section 3540.1(k) of the Educational Enploynent Relations Act
(EERA). %2 CSEA is the exclusive representative within the nmeaning
of EERA section 3540.1(e) and the Teansters is an enpl oyee
organi zation within the nmeani ng of EERA section 3540.1(d).

The District has an average daily attendance of
approxi mately 4,700 students at seven schools. The District
enpl oys approxi mately 200 classified enployees in the unit
represented by CSEA. The Teansters petition seeks to carve out a
unit of 56 enployees in the job classifications which are subject

to the severance petition.?3

EERA is codified at Governnment Code section 3540 et seq.

]lnitially there was a dispute as to the exact number of
enpl oyees in the job classifications subject to the severance
petition due to the creation of a new classification "facilities team
| eader” in May 1994. The severance petition seeks the follow ng
cl assifications:



The job classifications sought through this petition are
found within the cafeteria services departnent, maintenance and
operations departnent, warehouse and delivery departnent and
i nstructional assistance/ nedia departnment. No enpl oyees fromthe
busi ness services, secretarial/clerical or child care departnents
are involved in the request. The District provides
transportation through a private sub-contract service.

The cafeteria services departnent is headed by Carol
Vasquez, (Vasquez) food services supervisor. Vasquez supervises
13 cafeteria assistant | enployees, 8 cafeteria assistant 1|1
enpl oyees, 1 cafeteria manager | and 1 cafeteria manager Il. She
reports to the business manager who in turn reports to the
superintendent. Cafeteria services enployees are responsible for
the preparation and service of food to students at the schoo
sites and the cl eanup and mai nt enance of the kitchens. Vasquez

does not supervise any other enpl oyees.

Caf eteri a Assi st ant
Caf eteri a Assi stant
Caf eteri a Assi stant

G oundskeeper |
G oundskeeper 11
I G oundskeeper 11

Caf eteria Manager | G oundskeeper/ Repai r per son
Cafeteria Manager |1 Uility Wrker

Cust odi an Mai nt enance Worker 11/ Genera
Head Custodi an | Food Services Delivery Driver
Head Custodian 11 St or ekeeper Delivery Driver
Head Custodian 111 Head St orekeeper

At hl etic Equi prent Manager Facilities Team Leader

Canmpus Supervi sor

CSEA stipulated that the position of facilities teamleader is in the
unit they represent but would not stipulate to an anendnent to the
petition to include this position in the proposed severed unit.

Based on the nature of the duties perforned by the facilities team

| eader, that classification is considered herein as part of the
petitioned for unit.



The mai nt enance and operations departnent has two divisions:
custodi al services and mai ntenance. The mai ntenance and
operations departnent is currently being run wi thout a pernmanent
manager. The director of facilities position is vacant, but the
District has enployed an interi mmanager, Frank Butler. Butler's
assignnent is to assist the District with two nmaj or constructions
involving air-conditioning at two schools. The day-to-day
responsibility of running the departnent is being shared between
Jon Harris, facilities team|eader, who coordi nates assignnents
and makes sure nmai ntenance work is being conpleted, and Jim
Johnson, director of classified personnel/child welfare/
attendance/ al ternative education. Johnson is responsible for
classified personnel actions District-wide, but is acting with
specific authority in the nmai ntenance operations departnent due

to the lack of a manager/supervi sor

Cust odi al services are coordi nated by head custodi ans who
report to school site principals. There are 10 custodi ans, 3
head custodian |Is, 3 head custodian Ils and 1 head custodian I|11.
Head custodi ans act as |ead workers; principals or their
desi gnees are the supervisors of the custodial services
enpl oyees.

The mai nt enance division enpl oyees consist of an athletic
equi pnmrent manager, two groundskeeper Ils, two groundskeeper I11s,
one groundskeeper/repair person, two nmaintenance worker I1ls
(general) and one facilities teamleader. As discussed above,

the facilities team | eader acts as a coordi nator but al so



perforns regul ar mai ntenance duties 80 percent of the tinme. The
duties and responsibilities of the maintenance operations
departnment are to clean and maintain the physical plants of the
District. The mai nt enance departnent enpl oyees and war ehouse
enpl oyees report to work at a District warehouse and nai nt enance
yard, which is physically separate from school sites.

The war ehouse and delivery departnent is a two-person
operation that includes a delivery driver and a head storekeeper.
These two positions report to the purchasing assistant. Their
responsibility is to maintain and assess inventory and deliver
suppl i es and equi pnent throughout the District.

The instructional assistance/ nedia department is supervised
at each school site by the principal. This departnment provides
i nstructional support to the classroomteacher through
instructional aide classifications. |In addition, the departnent
is responsible for the security and safety of young people while
on canpus through the canpus supervisor classification. Canpus
supervisors report to the assistant principals at the high schoo
and m ddl e school. There are two seven-hour and one three-and-
one- hal f - hour canpus supervisors at the high school and one
t hr ee- and- one- hal f hour canpus supervisor at the m ddle school.

Community of Interest Factors

Wages, nethods of conpensation, fringe benefits, transfers
and pronotions are included in the witten collective bargaining
agreenent covering all classified enployees. \Wages are

establ i shed by assignnent to a pay range, and are paid biweekly.



Al'l unit nmenbers are entitled to the same fringe benefits
provisions. There is a variety of 9-, 10- and 12-nonth
assignnments. Uniforns are not worn or provided to any enpl oyees
except for the canpus supervisors.

The organi zational structure of the District is such that
enpl oyees fromvarying departnents and job functions may report
té the sanme supervisor. This is particularly true where the
supervisor is the school principal, who is responsible for
supervi sing custodial, office-technical, canpus supervisors and
instructional aide classifications on his/her canpus.

The cafeteria services departnent and warehouse and delivery
departnents are organi zed al ong separate |ines of supervision.
The food services supervisor runs that departnment and is
ultimately responsi ble for personnel actions in that area.

Li kew se, the purchasing assistant is responsible for the
war ehouse personnel supervi sion.*

The absence of a permanent director of facilities has laid
the tenporary responsibility for the maintenance division at the
feet of the director of classified services and the |ead worker,
the facilities teamleader. The facilities team | eader
coordi nates assignnents of the maintenance enpl oyees.

Enpl oyees who report to school sites have day-to-day contact
with other classified and certificated enpl oyees who al so report
to that school. Secretaries may pass nessages to custodi ans;

instructional aides may assist children in the cafeteria with

“This includes the supervision of one clerical position.
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food service workers; canpus supervisors may be called to assi st
a teacher if there is a student disturbance, but assignnents and
duties do not overlap. Likew se, there is no evidence that

enpl oyees pronote into or out of one group to another in any
career advancenent or departnental | adders.

There was no evidence to denonstrate that enployees from
operations support classifications take breaks, eat |unches or
engage in social functions separate or apart from other enployees
of the District. The District attenpts to include all enployees
in either District-wde or individual school site social
functions.

Bar gai ning History

In July 1977 the District voluntarily recognized CSEA as the
exclusive representative for a unit of all classified enployees
excl udi ng managenent, supervisory and confidential enployees. In
Sept enber 1993 PERB approved a unit nodification request to add
the classification of "child care instructor” to the wal
classified unit. There have been no other alterations of the
unit.

Since 1977 there have been a series of collective bargaining
agreenents, often renewed every year. The npbst recent contract
was entered into on March 23, 1994, and has effective dates of
July 1, 1993 - June 30, 1996. There was no witten agreenent in
effect between July 1, 1993 and March 23, 1994.

There have been no attenpts to decertify CSEA in its 17

years as exclusive representative. Neither the District nor CSEA



has filed for an inpasse determnation in the contract
negotiations involving this unit. No grievances filed pursuant
to the CSEA-District contracts have advanced to the arbitration
| evel

Chapter 105 of CSEA receives support fromthe statew de
organi zation though the assignnent of a |abor relations
representative. Ron Azlin (Azlin) serves as CSEA s | abor
rel ations representative to Chapter 105. He has served this
chapter since June 1993. He is assigned seven other units in
addition to Chapter 105. Azlin devotes approximately 15 to 20
percent of his time servicing this chapter.

The District and CSEA have been involved in training to
i nprove the working relationship between the enpl oyee
organi zations representing the enployees and District nmanagenent.
The training was focused on interest-based approaches that help
focus parties on inproving conmunications and confronting issues,
not personalities. This training has occurred over the past
three to four years.

Uni on Participation

Chapter 105 has had officers and teamnenbers from al
occupational groupings. The current officers are all fromwhite
collar classifications and for the past three years all
significant officers have cone fromwhite collar ranks. In
CSEA' s 17 years as exclusive representative, blue collar
enpl oyees have served in all internal union offices, but with the

death of Chapter President and Custodian Ji mSnow (Snow) in 1991



there has been less participation by blue collar enployees in
uni on offices.® The negotiating team however, has always had
representation by blue collar workers, and as recently as 19 89-
90, was conposed entirely of three blue collar enployees.

District Neqgotiations

The current District classified bargaining teamincludes the
director of classified personnel, the superintendent, two schoo
site principals and the busi ness nanager. Support services for
the District's teamis provided by two confidential enployees.
The District spent approximately four hours in preparation for
the recent classified negotiations and 15 hours in recording the
m nutes and preparing responses fromthe eight sessions of
meeti ng and negoti ating. The current agreenment took 24-26
hours of face-to-face negotiations to resolve a three-year
agreement. These negotiations require District nmanagenent to
expend tinme away from regul ar assi gnnments.

The District also negotiates with a certificated enpl oyee
unit represented by the Tenple Cty Education Associ ation/

CTA/ NEA. The negoti ations between the District and classified
and certificated units have been conpetitive in that the two
enpl oyee organi zations each attenpt to negotiate a better dea

for their menbers. The District's policy has been to try to be

®There was substantial testimony relating to the Chapter 105
of ficers which denonstrated that, but for the grievance chair
position currently held by Cathy Sandford, head custodian, the
| ocal chapter has had difficulty recruiting officers fromthe
bl ue collar ranks since Snow s death.

9



consistent with the enpl oyee organi zations to avoid |ater
problens or criticismof playing favorites.
1 SSUE
Shoul d the proposed unit be severed fromthe existing unit?

PCSI TIONS OF THE PARTI ES

Teansters

The Teansters cite the Board's decision in Sweetwater Union

H gh School District (1976) EERB Decision No. 4 (Sweetwater),®

in which the Board found three appropriate units for classified
enpl oyees. The operations support unit was one of those units.
It included custodial, gardening, nmaintenance, cafeteria,
war ehouse, delivery and transportation enployees. But for the
| ack of transportation enployees, which the District does not
have, an anal ogous unit is sought here.

The Teansters also rely on a hearing officer's proposed
decision currently before the Board in PERB Case No. S-S-137,
San Juan Unified School District (issued 7/26/94), in which

Teansters Local 150 is seeking to carve an operations support
unit froma general classified unit represented by CSEA, Chapter
127. That decision finds that a simlar unit as petitioned for
here may be severed froman existing unit based on community of

interest argunents enunciated in Sweetwater despite a |ong and

successful bargaining rel ationship.

®Prior to January 1, 1978, PERB was known as the Educationa
Enpl oynent Rel ati ons Board (EERB)
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The Teansters al so contend that CSEA has not adequately
represented the interests of blue collar enployees over the past
three to four years and points to the disparate effects District
cut backs have had on blue collar versus white collar classified
enpl oyees. The Teansters al so contend that the sheer nunber of
white collar enployees (approximtely 140) as conpared to bl ue
collar (approximately 60) does not allow adequate representation
at the bargaining table or in the operation of fhe | ocal CSEA
chapter. The Teansters also contend that the District failed to
denonstrate that the addition of another bargaining unit would
adversely affect its efficiency of operation.

CSEA

CSEA argues that PERB s granting the severance request woul d
di srupt a long, stable and productive bargaining rel ationship
that exists between CSEA and the District. The District and CSEA
have invested tinme and noney in inproving their relationship by
attending joint training classes in interest based and "w n-w n"
bargai ni ng. CSEA argues that the absence of the filing of any
i npasse requests and grievance arbitration is evidence of a
heal thy working relationship that should not be tanpered wth.

CSEA al so contends that the primary notivation for the
filing of this severance petition was a disgruntled nenber
seeking recourse outside its internal processes. Jon Harris,
facilities team | eader, |ost by one vote to incunbent Chapter

Presi dent, Marlene Van De Car in an election in Decenber 1993.
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CSEA argues that PERB should not reward a disgruntled enpl oyee
and his co-workers with a separate unit because of sour grapes.
CSEA argues that it has expended much effort in making sure
all enpl oyees' needs are presented at the bargaining table. CSEA
points to the nunber of conplaints and grievances in which it has
represented blue collar enployees as being nore than
proportional. CSEA al so notes mai ntenance operations enpl oyees
have a long history of actively participating as officers and
menbers of the negotiating team
District
As does CSEA, the District argues that the presunption in
favor of Sweetwater type units is rebuttable. In Livernore

Valley_Joint Unified School District (1981) PERB Decision No. 165

(Livernore), the District argues that PERB created a rebuttable
presunption by stating in a severence case that:

This is not to say that, in a different

factual setting, the exi stence of a | ong and

stabl e negotiating relationship in

conbi nation wth the exi stence of other

statutory unit determ nation indicia would

not tip the balance in favor of a wall -

to-wall classified unit. [p. 15.]
The District argues that PERB acknow edged that it did not grant
the negotiating history between the enployer and the incunbent e
organi zation in Livernore great deference in the face of a
severance petition, because it had been just a two-and-one-half-
year period. The District contends that the Livernore Board was
referring to a situation simlar to the instant petition, where

the parties have a 17 year stable negotiating history, and that

12



this fact pattern warrants a ruling against the severance
request.

The District argues that there is not a separate comunity
of interest anong the mai ntenance operations enployees to
di stinguish themfromall other classified enployees. The
District also contends that CSEA has aggressively pursued al
classified enployee interests and provided for participation by
all enpl oyees irrespective of job classification.

The District believes the creation of an additional
bargaining unit will have a negative inpact on the efficiency of
operations. District negotiators would have a whol e new set of
negoti ations, which would require additional managerial tine away
fromregul ar assignnents. The District contends the relative
burden of collective bargaining is greater in a small schoo
district.

DI SCUSSI ON

EERA requires that enployees be placed into an appropriate
unit for purposes of collective bargaining. (Sec. 3540.) The
standards for determ ning an appropriate unit are set forth in
EERA, section 3545(a): |

I n each case where the appropriateness of the
unit is an issue, the board shall decide the
guestion on the basis of the community of

i nterest between and anong the enpl oyees and
their established practices including, anong
other things, the extent to which such

enpl oyees belong to the sane enpl oyee

organi zation, and the effect of the size of
the unit on the efficient operation of the
school district.

13



In Sweetwater, the Board found three appropriate classified

units. The three units were instructional aides, office
techni cal / busi ness services and an operations-support services

unit. The Sweetwater units were later determ ned to be

presunptively appropriate. (Foot hi Il - DeAnza Communi ty_Col | ege

District (1977) EERB Decision No. 10; Conpton Unified Schoo

District (1981) PERB Decision No. 165 (Conpton.)

By creating three "presunptively appropriate units" for the
. classified service, the Board determ ned that a strong comunity
of interest generally exists anong enpl oyees in each of these
groups. The Board further determned that those units:

. . . reflect a proper bal ance between the
harnful effects on an enpl oyer of excessive
unit fragnentation and the harnful effects on
enpl oyees and the organizations attenpting to
represent themof an insufficiently divided
negotiating unit or units.

(Antioch Unified School District (1977), EERB
Deci sion No. 37, at p. 7.)

More recently in South Bay_Union Elenentary_School District

(1990) PERB Decision No. 816 (South Bay) the Board reiterated its

preference for Sweetwater units and reversed an adm nistrative

| aw judge who had deenmed a single conprehensive or "wall to wall
unit" appropriate for a school district with only 37 classified

enpl oyees. In South Bay, as it had in Sweetwater, the Board

relied heavily on the different types of functions perforned by
the three presunptively appropriate groups of enployees.
Thus, if the petition reflects a unit of classified

enpl oyees determned to be one of the three Sweetwater units, it

is presunptively appropriate and the burden is upon CSEA and the
14



District to establish that the general unit presently in
exi stence is nore appropriate. In this case no party contests
that the unit sought does not neet the definition of a unit

falling under the Sweetwater presunption.

Accordingly, the Sweetwater presunption is applicable in

this case. However, the Sweetwater presunption is rebuttable.

(Conpton at p. 7.) To rebut that presunption in this case, it
nmust be denonstrated that the general unit is nore appropriate

than a Sweetwater unit configuration. (South Bay at p. 7.) To

determ ne whether the burden has been net requires weighing the
community of interest anong enpl oyees, the efficiency of enployer
operations and established practices. Additionally, a request
for severance, unlike a determnation of an initial unit,
requires consideration of the negotiating history. (Livernore at
p. 5.)

Communi ty of Interest

The petition seeks a separate unit for enpl oyees who clean,
repair, prepare neals and generally provide a safe and proper
physi cal environnment. They do not performclerical or record
keeping duties. They do not perform paraprofessiona
instructional activities, nor do they provide accounting or
conputer services. These functional distinctions are highly

simlar to those noted and relied upon by the Board in Sweetwater

and in South Bay. In South Bay the Board stated:

The renai ning enpl oyees in the operations
support services group (custodial,

mal nt enance, transportation and food services
enpl oyees) are responsible for providing a

15



proper physical environnent and support
services for students. These duties include
cleaning and repairing District facilities as
wel | as providing food, preparing neals and
provi ding transportation. [p- 9]

The lines of supervision involving the petitioned for unit
are not all distinct and separate from ot her enployees, but there
exists sufficient simlarity to disregard any disparity. Food
services has a separate supervisor, maintenance has a separate,
al beit, acting supervisor and warehouse/delivery has a separate
supervisor. Custodial services and canmpus supervisors report to

the site adm nistrator or his/her designee for supervision.

There exists a basic functional comunity of interest within
the group of job classifications subject to the severance
petition which is not erased by the fact that there may be sone
functional and supervisorial overlap with other classified
enpl oyees. That comunity of interest is consistent with Board
precedent and with criteria stated in section 3545(a) of the
EERA.

Efficiency of Operations

Absent concrete evidence that a school district's
operational efficiency will be unduly inpaired by an additiona
series of negotiations, operational efficiency will not be
considered a factor which mlitates against the establishnment of
anot her unit. (Livernore at p. 8) In this case, insufficient
evi dence was presented to conclude that the establishnment of
anot her bargaining unit would have a detrinmental effect on the

District. Ji mJohnson, the District's chief classified
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negotiator, indicated he would do what it took to get the job
done in negotiating wth another unit.

O course, the District will have another set of
negoti ati ons and another contract to admnister if an operations
support services unit is created. However, it has not been
denmonstrated that an undue burden would result. That principals
and nmanagers are capable of administering two or three classified
col l ective bargaining agreenents is well-established by current
practices in school districts throughout the state. Simlar
argunents, that another bargaining unit woul d burden a school
district, have been previously considered.

VWi le we are not unsynpathetic to the
District's concern that negotiating in nore
than one unit may burden its staff, the _
assertion of such a concern, without nore, is
not sufficient to establish an undue

i npedinment to District efficiency. The fact
that negotiating may inpose a burden on the
enpl oyer was undoubtedly considered by the
Legi sl ature but found not to outweigh the
benefits of an overall schenme of collective

negotiation. . . [Fn. omtted.]
(Livernore, at p. 8.)

Est abl i_sh Practi nd Negotiations

In Livernore the Board recogni zed that a request for
severance is factually different froman initial unit
deternminati on because negotiating history must be considered as
an inportant factor in determning the appropriateness of the
severed unit. However, it is also clear fromLivernore that
where a wall-to-wall wunit is created by voluntary recognition
the negotiating history will not be granted the deference to
which it mght otherwi se be entitled. 1In this case, the wall
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classified unit was the result of a voluntary recognition which
was never reviewed or approved by the Board. The Board generally
finds such single conprehensive units of classified enployees to
be i nappropriate. (South Bay.)

There exists a 17 year negotiating history between CSEA and
the District during which they have successfully negoti ated
col | ective bargaining agreenents covering the general unit.
During that time, the interests of the enployees subject to the
petition have not been ignored. Those enpl oyees have actively
participated in negotiations and have held other positions of
influence in the union. The majority of the grievances pursued
in recent years have been over issues concerning enployees in
mai nt enance and operations. Despite efforts by the Teansters to
denmonstrate that there was disproportionate influence by white
collar enpl oyees or that blue collar workers were not adequately
represented by CSEA, the record denonstrates that CSEA has
attenpted to communicate with and represent all enployees in the
unit.’

CSEA relies on a hearing officer decision in Placer Hlls

Uni on Elenentary_School District (1983) PERB Deci sion

No. HO R- 104 to support its argunent that PERB should not bow to

the whins of a disgruntled enployee and his/her cohorts in

"There was substantial testinmony fromblue collar enployees
and CSEA Chapter 105 officers as to the effort expended and
quality of the effort expended by CSEA as relates to issues
inportant to blue collar workers. Suffice it to say, there are
di stinct and differing perceptions of the effectiveness of CSEA
representation
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granting a severance request. Hearing officer decisions cannot
be relied upon as precedent,® particularly where there is anple
case law following the decision to denonstrate PERB s preference
for three classified bargaining units (i.e., South Bay).

The District and CSEA have not overcone the Sweetwater
presunption that an operations support unit is a PERB-preferred
unit as conpared to the wall-to-wall unit the District and CSEA
voluntarily created. Gven the current state of the law, and the
wei ghing of the facts presented, | conclude that the petition
shoul d be granted.

PROPOSED ORDER

The following unit is found to be appropriate for neeting
and negoti ating:

Title: Operations Support

Shal | I ncl ude:

Cafeteria Assistant G oundskeeper

I I
Cafeteria Assistant |1 G oundskeeper |
I

I
Cafeteri a Assi stant I G oundskeeper |1
Caf eteria Manager | G oundskeeper/ Repai r per son
Cafeteria Manager |1 Uility Worker
Cust odi an Mai nt enance Wor ker |1/ Genera

Head Custodian | Food Services Delivery Driver
Head Custodian |1 St or ekeeper Delivery Driver

Head Custodian |11 Head St or ekeeper
At hl etic Equi prent Manager Facilities Team Leader

Canpus Super vi sor

The enpl oyee organi zati ons whose nanes shall appear on the
ball ot are California School Enployees Association, Chapter 105,
and Teansters Local 495, AFL-CIO unless one of said

organi zations infornms the San Francisco regional director in

8See Regul ation 32215.
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witing, within 15 workdays after the enpl oyer posts the Notice
of Decision, that it does not desire to participate in the
el ection. The regional director shall conduct an election at the
end of the posting period in the unit if: (a both of the above-
naned enpl oyee organi zations desire to participate in the
el ection, or (2) only one organization desires to participate and
the enpl oyer does not grant voluntary recognition.

Pursuant to California Code of Regul ations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacranento within
20 days of service of this Decision. |In accordance with PERB
regul ations, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code of Regs.,
tit. 8, sec. 32300.) A docunent is considered "filed" when

actually received before the close of business (5:00 p.m) on the

| ast day set for filing ". . .or when sent by tel egraph or
certified or Express United States mail, postmarked not |ater
than the |ast day set for filing . . ." . (See Cal. Code of

Regs., tit. 8, sec. 32135; Code Cv. Proc, sec. 1013 shal
apply.) Any statenment of exceptions and supporting brief nust be
served concurrently with its filing upon each party to this

pr oceedi ng. Proof of service shall acconpany each copy served on
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a party or filed with the Board itself. (See Cal. Code of Regs.,
tit. 8, secs. 32300, 32305 and 32140.)

RodeY Ssmth
Hearing O ficer
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